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United States Court of Appeals fori the 

District of Columbia 


No. 6301 

I 

Charles 0. Austin, Statutory Receiver, etc., Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal R 

1 Docket No. 19323. 



Merchants and Farmers State Bank (Amended Title to 
read: Charles 0. Austin, Statutory Receiver of Mer¬ 
chants and Farmers State Bank of Elgin, Texasj. See 
order of 6/28/27), Petitioners, 

v. j 

Commissioner of Internal Revenue, Respondent. 

I 

Appearances: 

For Taxpayer: C. R. McAtee, Esq. 

For Comm’r.: M. E. McDowell, Esq., 0. Swecker, Esq. 

Docket Entries. 

1926. 

Aug. 16. Petition received and filed. | 

44 17. Copy of petition served on Solicitor. 

4 4 16. Notification of receipt mailed taxpayer. 

Sep. 14. Answer filed by General Counsel. 

44 21. Copy of answer served on taxpayer. General 

Calendar. 

Dec. 24. Stipulation of deficiency filed. 

44 29. Order of redetermination signed and filed. Both 

sides notified. 

1927. j 
Mar. 25. Petition to substitute party petitioner, to sefj aside 

stipulation and order of December 29,1926, and 
to reinstate appeal filed by taxpayer. 

1—6301a ! 
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1927. 

Apr. 1. Hearing set on motion 4/13/27. i 

44 2. Copy of motion served on General Counsel. 

k4 13. Hearing* had before Mr. Littleton on petitioner’s 
motion to reinstate appeal. Objection by re¬ 
spondent. Held C. A. V. Petitioner’s brief due 
in 5 days. 

May 7. Memorandum of motion to intervene and set 
aside deficiency determination filed by tax¬ 
payer. 

Jun. 28. Order vacating order of redetermination of Dec. 

29, 1926, and making Charles 0. Austin a party 
to this proceeding and allowing him 30 days to 
file an amended petition and granting Commis¬ 
sioner 60 days to answer, signed and filed. Both 
sides notified. 

Jul. 13. Amended petition filed by taxpayer. 

44 14. Copy of amended petition served on General 

Counsel. 

Aug. f>. Answer filed by General Counsel. 

44 8. Copy of answer served on taxpayer. General 

Counsel. 

1928. 

Aug. 22. Hearing date set Oct. 4, 1928. 

4 4 30. Motion for a continuance to Oct. 30, 1928, filed by 

taxpayer. 

30. Application for order to take depositions filed by 
taxpayer. 

Sep. o. Motion for continuance to Oct. 30th granted. 

44 10. Order to take depositions entered. 

44 19. Application for amended order to take deposi¬ 

tions filed by taxpayer. 

4 4 21 . Order to take depositions of John M. Moore, et 

ah, entered. 

2 

Sep. 21. Order vacating order to take depositions— 
further ordered that an order issue for the tak¬ 
ing of depositions in the proceeding in accord¬ 
ance with taxpayer’s amended application 
dated Sept. 19, 1928, entered. 

Oct. 11. Motion for transfer to Reserve Calendar filed by 
General Counsel. 

44 13. Motion for transfer to Reserve Calendar granted. 

44 27. Depositions of John M. Moore, et ah, filed (3). 

44 29. Copy of depositions served on General Counsel. 
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1930. 

Dec. 3. Hearing set Feb. 10, 1931. 

1931. ^ j 

Jan. 14. Motion for continuance to April 1, 1931, filed by 
General Counsel. 1/17/31, granted toi Mav 5, 

1931. 1 | 

2. Motion for continuance of 30 days tiled j by tax¬ 
payer. 5/4/31, granted to May 26, 193tL. 

26. Hearing had before Mr. Murdock, Divj. 3, on 
motion to continue to Reserve Calendar pend¬ 
ing stipulation—granted to Reserve Calendar. 
26. Order granting motion and placing on Reserve 
Calendar entered. | 

Dec. 16. Hearing set Feb. 23, 1932. 1 

1932 ‘ | 

Feb. 23. Hearing liad before Mr. Black, Div. 15. Called on 

. . . . i 

merits. On motion to dismiss for lack of prose¬ 
cution and respondent admits no deficiency for 
1926. February 24, 1932, order dismissing 
vacated and proceeding continued to Ajpril 20, 

1932. ' ! 

“ 26. Order to place on Calendar of April 2(j>, 1932, 

entered. 

Apr. 20-21. Hearing had before Mr. Black on merits. Con¬ 
tinued to 4/21/32. Depositions and exhibits 
attached thereto admitted in evidence. j Briefs 
due in 60 days. ! 

May 23. Motion for a continuance to Sept. 1, 19321 to tile 
brief filed by General Counsel. 5j/25/32, 
granted. 

Jun. 8. Transcript of hearing of April 20 and 2i, 1932, 
filed. j 

Aug. 16. Brief filed by General Counsel. 

Sep. 1. Motion for extension of time to Sept. 3C|, 1932, 
for brief, filed by taxpayer. Granted, j 
“ 30. Motion for extension of 30 days from Oqt. 1 to 

file brief filed by taxpayer. Granted, j 
Nov. 29. Motion filed by taxpayer for extension of ,^0 days 
to file brief. Granted. 

1933. 

Jan. 21. Brief filed bv taxpaver. 

May 20. Memorandum opinion rendered, Mr. Blacl^, Div. 

15. Decision will be entered under Ruli 50. 
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Jun. 1. Motion for extension and modification of memo¬ 
randum opinion filed by taxpayer. 

“ 15. Order denying petitioner’s motion for extension 

and modification of memorandum opinion en¬ 
tered. 

“ 17. Notice of settlement filed by General Counsel. 

“ 21. Hearing set July 12, 1933, on settlement. 

3 

Jul. 12. Hearing had before Mr. Seawell, Div. 4, on settle¬ 
ment under Rule 50. Continued to 8/16/33. 

12. Order of continuance to 8/16/33 on settlement 
under Rule 50 entered. 

Aug. 10. Counter determination filed by taxpayer. 8/14/33, 
copy served. 

“ 16. Hearing liad before Mr. Smith, Div. 5, on settle¬ 

ment under Rule 50. Referred to Mr. Black for 
decision. Petitioner’s recomputation accept¬ 
able. 

“ 17. Decision entered, Mr. Black, Div. 15. 

Nov. 4. Motion to vacate decision filed by taxpayer. 

“ 16. Order to vacate decision of August 17, 1933, 

entered. 

1934. 

Jan. 2. Decision entered, Mr. Black, Div. 15. 

Mar. 27. Stipulation for review by Court of Appeals of 
D. C. filed. 

“ 27. Petition for review by Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 

“ 27. Proof of service filed by taxpayer. 

Mav 22. Motion for extension of 45 davs to settle state- 
ment and transmit record filed by taxpayer. 

“ 22. Order enlarging time to July 9, 1934, for prepara¬ 

tion of evidence and deliverv of record entered. 

Jun. 29. Motion for extension to August 9, 1934, for prepa¬ 
ration of evidence and transmission of record 
filed by taxpayer. 

“ 29. Order enlarging time to Aug. 9,1934, for prepara¬ 

tion of evidence and deliverv of record entered. 

Aug. 3. Agreed statement of evidence approved and or¬ 
dered filed. 

“ 3. Pnecipe with proof of service thereon filed. 

“ 9. Order enlarging time to 9/15/34 for transmis¬ 

sion and delivery of record entered. 
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4 United States Board of Tax Appeals, Washington. 

Docket No. 19323. ! 

j 

Merchants & Farmers State Bank, Petitionejr, 

i 

v ! 

v • 

Commissioner of Internal Revenue, Respondent. 

i 

Order of Redetermination . 

■ • 

i 

Under written stipulation signed by counsel for the par¬ 
ties in the above-entitled proceeding and filed wjitli the 
Board on December 24, 1926, it is j 

Ordered and decided that, upon redeterminatioiji, there 
are deficiencies for the year 1924 in the amount of $123.97. 

[Seal United States Board of Tax Appeals.] 

(S.) J. G. KORNER, JbJ, 

Member. 

Dated Washington, D. C., December 29, 1926. 

Enter: 

5 United States Board of Tax Appeals. 

Docket No. 19323. 

i 

Merchants & Farmers State Bank, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order. 

Heretofore, to-wit on December 29, 1926, the Board en¬ 
tered an order finding a deficiency in respect of the tax of 
the Merchants & Farmers State Bank of $123.97 for the 
year 1924 based upon a stipulation filed by counsel for the 
Commissioner and counsel for the Merchants & Farmers 
State Bank. At the time the stipulation of counsel was 
filed, and at the time of the entry of the Board’s order, the 
Merchants & Farmers State Bank had passed into the hands 
of the Department of Banking of the State of Texas, 
Charles 0. Austin, Commissioner, and was being managed 
by the said Charles 0. Austin, the banking commissioner 
of the State of Texas, as receiver. Thereafter the commis¬ 
sioner of the Banking Department of the State of (Texas, 
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receiver for the petitioner, moved that the order of redeter¬ 
mination heretofore entered be vacated and set aside, and 
that lie be permitted to become a party to this proceeding 
and to file an amended petition, and be given an opportu¬ 
nity to be heard with respect to the tax liability of the Mer¬ 
chants & Farmers State Bank for the calendar year 1924. 
Due consideration having been given to said motion, it is 
Ordered tligt the order of redetermination entered by the 
Board on December 29, 1926 be and the same herebv is 
vacated. It is 

Further ordered that Charles 0. Austin, the banking com¬ 
missioner of the State of Texas and statutorv receiver of 
the petitioner, be made a party to this proceeding for the 
purpose of prosecuting the same and that he be allowed 
thirtv da vs from the entrv of this order in which to file an 

ft V ft 

amended petition, which amended petition shall be served 

upon the Commissioner, and that the Commissioner shall 

have sixtv davs within which to answer the same. 

• » 

[Seal United States Board of Tax Appeals.] 

(Signed) B. H. LITTLETON, 

i Member, U. S. Board of Tax Appeals. 

Dated Washington, D. C., June 28. 1927. 

A true copv. Teste: 

* i B. D. GAMBLE, 

Clerk , U. S. Board of Tax Appeals. 

6 [Stamp:] United States Board of Tax Appeals. 

Filed Jul. 13, 1927. 

United States Board of Tax Appeals. 

Docket Xo. 19323. 

Charles 0. Austin, Banking Commissioner of the State 
of Texas, Statutory Receiver of Merchants and Farmers 
State Bank of Elgin, Texas, Petitioner, 

vs. 

The Commissioner of Internal Revenue, Respondent. 

Amended Petition. 

Pursuant to order entered herein June 28, 1927, making 
Charles 0. Austin, Banking Commissioner of Texas and 
Statutory Receiver, as shown in the caption, a party herein 
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and granting leave of 30 days thereafter to plead! herein, 
comes said Charles 0. Austin in said official capacities, and 
for amended petition states: 

i 

Above petitioner hereby petitions for a redetermination 

of the deficiencv set forth bv the Commissioner of Inter- 

•• ^ 

nal Revenue in his notice of deficiency dated July 9, 1926, 
filed with the original petition, and for allowance of any 
overassessments and as a basis of his proceeding alleges 
as follows: 


1. Petitioner was a corporation under the laws ot Texas, 
organized as a State bank of deposit and discount prior to 
the calendar year 1924, and engaged in said business under 
the supervision of petitioner, Commissioner, until Decem¬ 
ber 3, 1926, when its doors were closed on Recount 

7 of its insolvent and failing condition, and it passed 
into the hands of petitioner Commissioner as its 
statutory receiver for all purposes of liquidation as required 
under the laws of Texas for such cases enacted and pro¬ 
vided and said liquidation has not been entirely conjpleted; 
that said corporation was legally dissolved under the laws 
of Texas by decree of a Court of competent jurisdiction, 
entered on the 29th day of April, 1927. 

2. The notice of deficiency attached to the original peti¬ 
tion was mailed on July 9, 1926, as alleged in sam^. 

3. The taxes in controversv are income taxes for the 

* 

calendar year 1924, and for $465.27, and any further amounts 
appearing to have been overassessed and paid for said year, 
or other years. 

4. The determination of tax set forth in said notice of 
deficiencv is based on the following errors: 


(1) Failure to state correctly the accounts of said bank 
for the year 1924 to ascertain true and correct jaxable 
income: 

(a) By correction of inventory of Loans and Discounts 
through elimination from same of losses of $20,142.75 for 
prior years, and of $17,914.32 for the taxable year, a total 
of $38,057.32. 

(b) By allowance of depreciation on bank building pur¬ 
chased in 1922 for $12,720, including real estate, the build¬ 
ing having a value of $6,720 and a remaining life eff 23% 
years, resulting in annual depreciation of $288 on same. 
Said depreciation adjustment to be made is $384 fof prior 
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years, and $288 for the taxable year; a total of $672. 

8 (e) By allowance of depreciation on Furniture and 
Fixtures with adjustment of same from March 1, 

1913, and increase of account by additions erroneously ex- 
pended, said adjustment being $2,295.85. 

(d) By elimination of Interest on Guaranty Fund ($8,- 
347.94) and assessments to same ($17,200) for prior years 
and the calendar year. 

(e) By elimination of Dividend ($5,000) declared but not 
paid, as being a departure from a consistent receipt and 
disbursement basis, and further being illegal under the laws 
of Texas, as a proposed return of capital to the stockhold¬ 
ers before all losses were purged from the books. 

(f) Other errors as appear from their correction in prior 
years of records of the petitioner as shown by the official 
records of the petitioner Commissioner, and the decrees of 
the Courts of Texas concerning same. 

(g) Failure to deduct net operating loss for the calendar 
year 1922, and for the calendar year 1923 in computing tax¬ 
able net income for 1924. 

5. The facts on which petitioner Commissioner relies are: 

Petitioner corporation kept its books of account upon a re¬ 
ceipt and disbursement basis. The commodity which 

9 petitioner corporation used in its banking trade or 
business was cash money and evidences of same in the 

form of promissory notes and other negotiable paper, of 

which its Loan and Discount Register constituted at all 

times a complete inventory subject to revision to show the 

true value of the commodity so evidenced. That the officers 

* » 

of petitioner failed to revise same properly and correctly. 
That petitioner Commissioner in performance of his statu¬ 
tory duties of maintaining said petitioner corporation to 
legal banking standards required periodical reports and 
examinations from and of said bank and ordered revision 
of its accounts from time to time, as to all which petitioner 
Commissioner established duplicate official records in his 
office showing the financial condition of said bank in said 
particulars. That in said reports and examinations, infor¬ 
mation as to loans and discounts and their true worth, and 
other details of its accounts, assets and liabilities were sup¬ 
pressed or concealed by the bank officers and its books and 
records did not reflect its true financial condition. That 
petitioner Commissioner when said bank passed into his 
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hands for liquidation was required to, and in the perform¬ 
ance of his statutory duty, did state its true account, 
marshal its assets and ascertain its liabilities and levy an 

v 

assessment in the full amount of their stockholdings against 
its stockholders to meet the deficits so determined, which 
levy said stockholders were and are required by lajv forth¬ 
with to pay. That petitioner Commissioner did ^lso ad¬ 
vertise for and pass upon claims presented against said 
bank and allow and pay or reject same as provided! by law, 
did hold the assets of said bank in his control, and 

10 where necessary did, upon the advice of a Court of 
competent jurisdiction, obtain for said purpose, dis¬ 
pose of said assets for purposes of liquidation and has re¬ 
ported and accounted for his acts to said court, and ob¬ 
tained its decree approving same, discharging him from 
further liability therefor, and dissolving said corporation. 
That the foregoing alleged errors are substantially based 
upon his said report of liquidation and said decree Approv¬ 
ing same. 

That in correction of the Loan and Discount register as 
an inventory of commercial paper dealt in by said bank, 
petitioner Commissioner carefully ascertained the facts, 
passed upon same in his official duty, and made report 
thereof to said Court, although not strictly required so to 
do bv law. 

* ... . i 

That depreciation adjustments intended to reflept true 
value of the assets affected were based upon examination of 
same, and careful investigation of all matters involved in 
said determinations, and were so reported to the Cqurt. 

That said bank as a member of the State Guaranty Fund 
was required to pay into said fund, certain annual jassess- 
ments based upon its deposits, and also special coniingcnt 
assessments for current operation of said fund and whereby 
it received refunds of dividends from time to time as said 
special assessments were returned partially or entirely to 
said fund in course of liquidation of insolvent member- 
banks for whose benefit same were paid. That both annual 
and special assessments were paid into said fund and passed 
entirely beyond control of the bank assessed foj* same, 

11 and were used for immediate payment of uns^cured- 
non-interest-bearing deposits to its depositors |in case 

of insolvency of a member-bank. That said fund was cre¬ 
ated and controlled by the laws of Texas, and administered 
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by state officers, and no part of said assessments was author¬ 
ized to be returned excepting refunds or dividends as afore¬ 
said, and the? unexpended part of the annual assessments 
paid by a member-bank in case of its voluntary dissolution 
according to law, but not in case of its insolvency and con¬ 
sequent dissolution by administration of the petitioner 
Commissioner herein. 

That a State bank is not authorized bv law to declare 

•> 

or pay a dividend until it has been purged of all losses, and 
having declared one without complying with said legal re¬ 
quirement is not required to accrue same as a liability when 
not keeping its accounts on an accrual basis. 

That petitioner bank in 1922 and 1923, sustained net losses 
and is entitled to the deduction of same from net income 
for 1924 before same is taxed. 

6. Petitioner prays for relief) from the deficiency as¬ 
serted in the following particulars: 

(a) Recomputation of net income for 1922, 1923, 1924, for 
cause as hereinabove stated. 

(b) Redetermination of any deficiency or overassessment 
of tax thereby shown as attaching to said recomputed net 

income. 

32 (c) For all other legal or equitable relief to which 

petitioner may appear entitled. 

"Wherefore,; petitioner prays that this Board may hear 
and redetermine the deficiencv herein alleged. 

CAMDEN R. Me ATE E, 
Counsel for Petitioner, 
i Woodward Building , Washington, D. C. 

13 State of Texas, 

Countg of Travis , ss: 

Charles 0. Austin, being duly sworn, states he is Bank¬ 
ing Commissioner of Texas and Statutory Receiver of the 
corporation now dissolved, Merchants and Farmers State 
Bank of Elgin, Texas; that he has read the foregoing peti¬ 
tion and is familiar with the statements contained therein 
and said facts are true. 


CHARLES 0. AUSTIN. 
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Subscribed and sworn to before me this 7th dav of July, 
1927. " j 

[notarial seal.] W. G. KNO^, 

Notary Public in and for 
Travis County, Texas. 

14 [Stamp:] United States Board of Tax Appeals. 

Filed Aug. 5, 1927. 

United States Board of Tax Appeals. 

Docket No. 19323. 

Charles 0. Austin, Banking Commissioner of the State 
of Texas, Statutory Receiver of Merchants and Farmers 
. . State Bank of Elgin, Texas, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, bv his attorney, 

' * %• / 

A. W. Gregg, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the amended petition of the above-named 
taxpayer admits and denies as follows: 

1. Admits the allegations of fact contained herein. 

2. Admits the allegations of fact contained herein. 

3. Admits that the taxes in controversy are inconje taxes 
for the calendar year 1924 in the amount of $46^.27 but 
denies that the Board has jurisdiction of any othei* years. 

4. Denies that the respondent erred in the deterniination 
of said deficiency as alleged herein and in each and every 
subparagraph hereunder. 

5. For lack of information, denies the allegations of fact 
contained herein. 

6. Denies generally and specifically each and every alle¬ 
gation contained in taxpayer’s amended petition not herein¬ 
before admitted, qualified or denied. 

Wherefore, it is prayed that the taxpayer’s appeal be 
denied. 

A. W. GREGGj, 
General Counsel , 
Bureau of Internal Revenue. 
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Of Counsel: 

MAXWELL E. McDOWELL, 

Special Attorney, 

Bureau of Internal Revenue. 

15 United States Board of Tax Appeals. 

Docket No. 19323. 

Charles 0. Austin, Statutory Receiver of Merchants and 
Farmers State Bank of Elgin, Texas, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Camden R. McAtee, Esq., for the petitioner. 

0. W. Swecker, Esq., for the respondent. 


Memorandum 0pinion. 


Black : 


The respondent determined a deficiency of $465.27 in 
income tax for 1924 against the Merchants and Farmers 
State Bank of Elgin, Texas, hereafter sometimes referred 
to as the bank, of which the petitioner is the statutory re¬ 
ceiver under the laws of Texas. Petitioner, as such statu¬ 
tory receiver, has the right to prosecute this appeal. French 
and Co ., 10 B. T. A. 665; Clifton City Bank , 6 B. T. A. 643. 
Cf. Financial and Industrial Securities Corp .,27 B. T. A.—. 

At the hearing respondent admitted that his determina¬ 
tion was erroneous and that there was no deficiency. The 
case was tlicit tried on petitioner’s claim that the original 
tax of $334.39 paid by the bank for 1924 was erroneous on 
account of certain losses in 1922, 1923 and 1924, which 
should have been allowed and that the tax so paid was an 
overpayment. Petitioner, in support of his contention, as¬ 
signed the following errors: 

16 (1) Failure to state correctly the accounts of said 

bank for the year 1924 to ascertain true and correct 
taxable income: 


(a) By correction of inventory of Loans and Discounts 
through elimination from same of losses of $20,142.75 for 
prior years, and of $17,914.32 for the taxable year, a total 
of $38,057.32. 
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(b) By allowance of depreciation on bank buildijig pur¬ 

chased in 1922 for $12,720, including real estate, tli^ build¬ 
ing having a value of $6,720 and a remaining life of 23% 
years, resulting in annual depreciation of $288 oil same. 
Said depreciation to be made is $384 for prior yeajrs, and 
$288 for the taxable year; a total of $672. ! 

(c) By allowance of depreciation on Furniture aiid Fix¬ 
tures with adjustment of same for March 1, 1913, ^ind in¬ 
crease of account by additions erroneously expended, said 
adjustment being $2,295.85. 

(d) By elimination of Interest on Guarantv Fund 
($8,347.94) and assessments to same ($17,200) for prior 
years and the calendar year. 

(e) By elimination of Dividend ($5,000) declared put not 
paid, as being a departure from a consistent receipt <jnd dis¬ 
bursement basis, and further being illegal under the laws 
of Texas, as a proposed return of capital to the stockholders 
before all losses were purged from the books. 


(f) Other errors as appear from their correction ih prior 
years of records of the petitioner as shown by the official 
records of the petitioner Commissioner, and the decrees of 
the Courts of Texas concerning same. 

(g) Failure to deduct net operating loss for the calendar 
year 1922, and for the calendar year 1923 in computing tax¬ 
able net income for 1924. 


Petitioner’s assignment of error (a) above quoted pre¬ 
sents substantially the same question as we had before us 
in Guaranty State Bank of Greenville, 12 B. T. A. 543, and 
in which we decided against taxpayer’s contention, tn that 
case, as in the instant case, the Banking Commissioner in 
the discharge of his duty as statutory receiver marshalled 
the assets and ascertained all liabilities of the insolvent 
bank, and having revised its books of accounts to show the 
same, reported his findings to a State District C<j>urt, a 
court of competent jurisdiction, and petitioned for Appro¬ 
val thereof as well as his other acts, as statutory 
17 liquidator stated in petition. In his petition to the 
State Court, the Banking Commissioner set forth that 
the bank suffered losses from bad debts in each of the vears 
1916 to 1920, inclusive, in excess of the debts actually 

charged off the books bv the bank within the vears men- 

* • 

lionod and which excess amounts were charged off by the 
Banking* Commissioner subsequent to June 1, 1922, The 
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Texas State Court approved the report of the Banking 
Commissioner, as set forth in his petition and report show¬ 
ing the insolvency of the Guaranty State Bank of Green¬ 
ville, Texas, and adjudged the losses and gains determined 
and made of record in the liquidation to be as reported, 
annulled the charter of the bank, ordered the proceeds of 
assets paid over to a trust company and discharged the 
Commissioner of Banking. The petitioner in support of its 
claim for deductions for losses in said case of Guaranty 
State Bait]: of Greenville , Texas, supra, offered no other 
evidence except the report of the Banking Commissioner 
and the order approving it. 

The Board held that the report of the Commissioner of 
Banking and the decree of the District Court of Hunt 
County, Texas, approving it, were incompetent as evidence 
and without any probative force to establish petitioner’s 
claims before the Board. The Board held that there being 
no competent evidence before the Board to support the tax¬ 
payer's claim for losses, the determination of the Commis¬ 
sioner should be approved. 

In the instant case, petitioner has offered in evidence, as 
was done in Guaranty State Baal: of Greenville, Texas , 
supra, in support of the allegations of his petition, the 
report of Chas. O. Austin, Banking Commissioner of Texas, 
of the liquidation by him of the Merchants and Farmers 
State Bank, Elgin, Texas, and the decree of the District 
Court of the 21st Judicial District of Texas, approving said 
report. For the same reasons stated bv the Board in Guar - 
only State Bank of Greenville, Texas, supra, respondent's 
objections to the receipt in evidence of said report of 
18 the Banking Commissioner and the decree of the 
Court approving it, were sustained. Petitioner, 
however, presented other evidence by deposition and oral 
testimony in support of his said contentions. Petitioner 
contends that the $20,142.75, alleged losses in the years 1922 
and 1923, and $17,914.32 in 1924, mentioned in assignment 
of error (a) in the petition, were losses from the very begin¬ 
ning of the alleged loans and that the notes representing 
the transactions to which they related should never have 
been placed upon the books of the bank as assets; that they 

do not come under the ordinarv classification of bad debts 

• 

which the statute requires must be ascertained to be worth¬ 
less and charged off in the taxable year before a deduction 
can be had. 
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Petitioner in support of his contention cites S. M. 2040, 
C. B. III-2, page 192, which, among other things, sa^s: 

The Unit’s action in rejecting the claim, so far as it re¬ 
lates to true bad debts, is no doubt justified. However, it 
appears that many of the items upon the books do not repre¬ 
sent debts at all, but were false entries made with intent 
to defraud the bank. (Sec. 523, Penal Code of r J|?exas.) 
Some of the notes appear to have been given without value 
and solely for the purpose of “padding” the books! of the 
bank. Other loans were made to insolvent and iriiespon- 
sible debtors. And altogether, a condition similar to that 
described in A. R. R. 2503 (C. B. IT-2, 131) is suggested. 

Obviouslv under those circumstances, the books cannot 
be said to reflect true income. * * * It is also believed 
an opportunity should be given to make such adjustments 
as are necessary to account for entries that may be purely 
fictitious and not representative of any actual transaction. 


Also, petitioner cites in support of error (a) in the petition 
our decision in Bank of Wyoming, 22 B. T. A. 1132. In that 
case the bank was claiming as losses on much the same 
ground now urged by petitioner in the instant case, pertain 
loans made bv the Bank to borrowers which it did not 
charge off as bad debts during the taxable year, but never¬ 
theless, at a later date, claimed as losses on the ground that 
the transactions never did reallv amount to bona fide loans 
but were in effect a misappropriation by the Pres- 
19 ident of the bank, of the funds of the bank for his 
own personal use. The President of the bank was 
one, J. C. Sullivan, who completely dominated the bank. 
He was not only President of the bank but was also Pres¬ 
ident and General Manager of some fifteen other enter¬ 
prises. One of them was the Olympia Oil Corporation, to 
which the bank at Sullivan’s dictation made two loans. As 
to these loans we said in our Findings of Fact: I 

Olympia Oil Corporation was a wild cat oil venture di¬ 
rected by Sullivan, through a corporation in whifeh he 
owned all the capital stock. The company drilled a dry 
hole near Olympia Springs, Kv., completed in April 1921, 
and in June was loaned $9,000 without endorsement or col¬ 
lateral. A second dry hole was completed in October 1921 
and $8,500 was loaned without security of any kind tq meet 
the bills so incurred. The company had no property except 
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these dry holes and a lease that was worthless in 1921, at 
the time the loans were made. (Underscoring- supplied.) 

On the strength of the above quoted Findings of Fact, 
we held in Bank of Wyoming, supra, that the so-called 
loans made by the bank at the direction of J. C. Sullivan, 
its President, to the Olympia Oil Corporation in 1921, rep¬ 
resented losses from the very beginning and that the tax¬ 
payer was entitled to deduct such amounts as losses in 
1921 (the taxable year) under section 234 (4), Revenue Act 
of 1921. However, it should also be noted that in this same 
case of Bank of Wyoming, supra, the taxpayer was claim¬ 
ing several other similar losses but as to these we held 
that the transactions represented loans made by the bank 
in the regular course of its business and were debts which 
if deductible, must be ascertained to be worthless and 
charged off during the taxable year. As to these, we held 
against the bank in that case. We have carefullv examined 
all the evidence in the instant case and we do not think 
petitioner has brought his claims for losses within the rule 
laid down by S. M. 2040, quoted above, nor within the rule 
laid down by us in Bank of Wyoming, supra. Perhaps the 
nearest approach in the instant case to the situation which 
we had before us in Bank of Wyoming, supra, in the matter 
of the Bank’s loan to Olympia Oil Corporation, was the 
note which the Merchants and Farmers State Bank took 
from one, Alex. M. Moore in 1922 for the sum of $10,000. 
As to this Mpore transaction, petitioner contends in sub¬ 
stance that Alex. M. Moore had for some years prior 
20 to 1922 engaged in speculation in spot cotton. That 
in the fall of the year 1921, the bank carried bills of 
exchange against cotton, the market value of cotton being 
approximately 50 per cent of the bills of exchange carried; 
that Moore was either insolvent or nearly so; that outside 
of his cotton holdings he had no collateral qualifying as 
acceptable on which to base a legal loan as defined by Texas 
Banking Laws; that the Banking Commissioner, acting 
through his bank examiners, directed the bank officers to 
sell the Moore cotton, apply the proceeds and determine 
the amount of its loss; that in accordance with instruc¬ 
tions, the sale was made and the loss determined; that the 
loss thus determined was not written from the books and 
that at this point the books of the bank fail to record the 
true financial history of the transaction; that promissory 
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note No. 1783, signed by Alex. M. Moore for $10,COO, ap- 
parently secured by collateral, was recorded as ar| asset; 
that if asset it ever was, it was taken to recover a loss 
already determined by a closed transaction; that the books 
of the bank were kept on the casli receipt and disburse¬ 
ment basis; that the actual disbursement less of $10,000 
was not shown on books; that the receipt of the $10,000 
recorded as note No. 1783, Alex. M. Moore, was llever a 
receipt of cash or the equivalent of cash; that the i Moore 
note has been found to be secured in form and not in sub¬ 
stance and was uncollectible from the very beginning-. 

Regardless of whether a taxpayer keeps his bookls on a 
cash receipts and disbursement basis or on an accrual 
basis, losses cannot be taken until thev are fixed bv iden- 
tifiable events. If, when Moore had sold his cotton in Feb¬ 
ruary, 1922, at a price considerably less than was neces¬ 
sary to pay the bank, he had stopped there and had done 
nothing else, perhaps the bank would have been in aj situa¬ 
tion where it could have properly claimed its loss iiji 1922. 
But Moore did not stop there. He gave his note fo^ $10.- 
000 to cover the loss and put up as collateral to secure it, 
74 shares of stock of Sanitary Grocery Company, of a par 
value of $7,400. This note at once became the asset 
21 of the bank and the facts do not justify us irj hold¬ 
ing that it was a bogus transaction and a mere sub¬ 
terfuge to fool the State Banking Department of Texas. 
A report by one of the bank examiners to the State Bank¬ 
ing Department of Texas dated September 25, 1922, says 
of this $10,000 loan to Moore: ‘‘ Secured by 74 shares San¬ 
itary Gro. Co. Maker, grocerv merchant and cotton buver. 
Loan represents loss in cotton 1920 season and veify un¬ 
desirable as maker has practically no financial strength. 
He is regarded as a good cotton man and has on several 
occasions in the past worked out and paid cotton losses 
and will probably do so again. Officers of bank admit loan 
as very undesirable but insist on collateral stock being 
worth practically the amount of loan. However, in opinion 
of examiner this stock is of uncertain value. This njiatter 
is in much better condition than at the time the loafi was 
made, etc.” And again the same bank examiner reported 
to the State Banking Department under date of December 
9, 1922, concerning this same $10,000 note, as follows: “Sc- 
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cured by 74 shares Sanitary Grocery Co. incorporated 
with capital of $10,000 but was never paid in cash. Mr. 
Moore has recently traded for and obtained full owner- 
ship of the business. Moore is a local cotton buyer and 
loan represepts loss in cotton 1920 season. He has been 
buving cotton in Elgin for many vears and regarded as 
good cotton man but rather heavy plunger. He has made 
and lost several small fortunes in the cotton business. He 
lias on several occasions in the past worked out and paid 
(juite large cotton losses. Officers and directors admit line 
as verv undesirable but insist on that maker is carrving 
a large stock pf groceries at this time and that he has stock 
on hand adequate to protect bank from loss, etc.” 

Earl Strauss, Vice-President and Cashier of the bank 
during the years in question, testified by deposition, and 
when asked as to whether he regarded Moore’s note as 
collectible, answered: “Oh, you might have closed out his 
business and collected it. I don’t know. That is guess 
work about those things.” 

Certainly from all the evidence presented, we would not 
conclude thatjMoore’s note could be classed as prime com¬ 
mercial paper but on the other hand we cannot say 
22 that it falls into the class of such transactions as the 
loans made by the Bank of Wyoming to Olympia Oil 
Company in Bank of Wyoming, supra , where the Bank at 
tiie President’s dictation loaned money to an oil company 
in which the President of the Bank was the sole stock¬ 
holder, and where the only assets of the oil company were 
two dry holes and a worthless oil lease. Xor do we think 
the Moore note falls within the classification of the items 
covered by S. M. 2040, C. B. Ill 2-192, referred to by peti¬ 
tioner in his brief. There the Solicitor referred to the 
items in question as not representing debts at all, but were 
false entries made with intent to defraud the bank. There 


is no sufficient evidence in this case to justify us in finding 
that any of the items claimed by petitioner as losses did 
not represent debts, but were false entries made with in¬ 
tent to defraud the bank. Moore’s note which we are now 


discussing, was doubtless properly classed by the bank 
examiners as slow and doubtful paper, and if the bank had 
ascertained the debt to be worthless and charged it off in 
1922, there might have been sufficient grounds to have sup¬ 
ported such action. However, we are not called upon to 
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pass on that phase of the matter because there is ljo claim 
that the bank did ascertain the debt to be worthless!in 1922 


and charge it off in that year. Therefore for the (reasons 
° * 

stated we find no warrant for allowing it as a loss Jn 1922. 


Other items complained of as losses in the years when 
the loans were made and resulting in net losses to be car¬ 
ried forward to the taxable year, and which appeared on 


the bank’s books as assets December 31, 1924, wer|e notes 
of James Kecble, President of the bank, $5,000; jKeeble 
Bros. & Co., $10,000; Mack Keeble $1,000; James Keeble 
$1,200; Don Keeble $1,511.92; Leon Keeble $7,000; Anna 
B. Millett $7,000, and a number of small loans to tenant 
farmers described in detail in the evidence. None of these 
loans were ascertained to be worthless and charged off 
during 1922, 1923 or 1924 by the bank, and at no tinje were 
any of them claimed as a deduction by the bank. Sbme of 
the loans originated in 1922 and some in 1923 and 1924. 

All were represented by notes and were approved 
23 by the Board of Directors and in most instances 
were secured by personal endorsement or |a real 
estate or chattel mortgage. 

The note of Anna B. Millett was originally for $10,000. 
She was the owner of suburban property near Fort Worth, 
which it was proposed to subdivide and sell. This note 
was endorsed by her mother who paid it down to j about 
$6,000 before the end of the taxable year. There is( some 


intimation in the evidence that Janies Keeble, the pres¬ 
ident of the bank, was interested in this project, but no 
substantive evidence thereof has been offered, and it does 
not appear that ho was benefited in any way by thd loan. 


Olearlv this was a loan and a debt. 


Keeble Bros. & Co. was a firm composed of sojns of 
James Keeble, President of the bank. It was engaged in 
the garage business and as agent for the Chevrolet car. 
It was loaned $10,000 in 1922 to engage in business and 
the loan fluctuated between its inception and the e^d of 
the taxable year. According to the cashier, the loah was 
a better risk in a vear or two after it was made than at its 

j 

inception. Other Keeble loans made by the president to 
relatives were for farming purposes and while it is qoubt- 
less very bad banking practice for the President of a bank 
to make large loans to members of his own family, stjll we 
have nothing here of the character of embezzlements.! All 
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were debts resulting from banking transactions. Speak¬ 
ing of the group of loans which we have been discussing, 
the cashier testified as follows: 

Q. As an experienced banker what would you have 
given for all these notes aggregating $32,811.92 on or 
about December 31, 1924. A. I would have given a damned 
sight more to have got rid of them than I would have to 
have bought these notes, still if you would have forced pay¬ 
ment on these notes in 1924 you might have collected every 
dollar of it; if the directors of that bank and the banking 
department had just said ‘The notes have got to be paid’ 
they would have had to borrow somewhere else, they would 
have borrowed from Peter to pay Paul, and at that time 
they had pretty good borrowing power, and they might 
have been able to have borrowed and paid it out at that 
time. 

Another group of small loans were made to tenant 
farmers at 10 per cent interest. While these may have 
been injudicious, they were plain loans and debts 
24 secured by liens on personal effects, or growing 
crops. As to these loans made to tenant farmers, 
John Barton, a director of the bank at the time the loans 
were made, testified: 

I had advised Mr. Keeble that it was just a question of 
time until that: business would break any bank, but it seems 
lie thought that it was very profitable, and for some years 
it was and he continued to make them. 

The witness testified further that the whole board of di¬ 
rectors approved all the loans after they were made. This 
witness further testified with reference to the approval 
of the loans: 

Well, I trusted the whole thing to Mr. Keeble, and his 
judgment, his: knowledge of those people and T suppose 
that he knew what he was doing and there wasn’t anvthing 
else to do at the time. There were some loans made that 
1 did not approve of, but then there was nothing else to 
do but to approve them when they came up in those meet¬ 
ings. And I thought the best interests of the bank was 
served in doing that. 

The note of James Keeble, President of the bank, for 
$5,000 cannot be said to have been a loss or equivalent to 
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an embezzlement from its inception as he appears!to have 
paid $2,000 on it subsequently. 

As to the loan made to James Keeble, Earl Strauss, who 
was Vice-President and Cashier of the bank at tjhe time 
the loan was made, testified: 

Well, from one standpoint it had no value, but the notes 
were good. We go in the banking business on moral risks. 
Of course a moral risk turns out bad sometimes! I am 
broke right now but I can go over there to the Austin Na¬ 
tional Bank and borrow some money right today, etc. 


This Board and the courts have drawn the distinction 
between losses of the kind petitioner is claiming here and 
deductions for bad debts in a number of cases, j A. IF. 
Skaer, 10 B. T. A. 247; Peoples Trust Co., 10 B. T. A. 
1264; National City Bank, 11 B. T. A. 699: St. Joseph 
Valley Bank, 15 B. T. A. 185; Porter v. United States, 27 
Fed. ‘(2d) 8S2: Ledger v. United States, 37 Fed. (2tl) 775; 
D. P. Harris Mfg. Co., 24 B. T. A. 752; Bank of Wyoming, 
22 B. T. A. 1132. j 

The facts of the instant case are very similar tp those 
which were present in Porter v. United, States, supra. In 
that case the Court, in denying the taxpayer’s claims 
25 for losses based upon very similar content ons to 
those made by the petitioner in the instant case, 

said: 


We agree with the District Court that the losses in¬ 
volved in the present case were really but sums of money 
due upon express contracts under which the borrowers 
were obligated to pay. * * * The conduct of the bank 


officials raav have been 
% 


reprehensible and in failing to 


charge off certain overdue and unsecured loans thov mav 
have violated the banking laws of the State of Idaho but 
the testimony sustains the finding that in negotiating such 


loans the officials of the bank acted without fra-dule^it pur¬ 
pose to injure the bank or to appropriate the sums t|o their 
own use to the detriment of the bank. 

On authority of the above cases we hold that the items 
in controversy are properly classified as debts and dre not 


deductible because not ascertained to be worthless and 


charged off in any year in controversy. 

As to issues (b) and (c) of the petition, relating to de¬ 
preciation, no sufficient evidence has been offered fo jus- 
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tifv us in overturning the determination of the Commis¬ 
sioner. The income tax returns of the Bank which were 

introduced in evidence show that for each of the rears in 

•• 

question, the taxpayer took deductions for depreciation 
upon its Banking House, as well as furniture and fixtures. 
These deductions, respondent allowed. We see no reason 
to disturb them. 

As to issue (d), petitioner says in his brief: “The ad¬ 
mission by respondent of the right of a Texas State Bank 
to deduct as expense its net payments to the State Guar¬ 
anty Fund, evidenced bv withdrawal of S. M. 3877, and 
acquiescence in the Brackettville Bank decision, entitles 
petitioner to the same adjustment for 1922 and 1923 as 
has been confessed of record for 1924." Respondent, in 
his brief, as to issue (d) says: “The respondent conceded 
at the hearing of this appeal that the payments made by 
the petitioner to the Depositors Guaranty Fund represents 
allowable deductions from gross income in the vear in 
which paid." 

Therefore, pn redetermination, respondent should com¬ 
pute net income for the years 1922 and 1923 tlie same as 
1924 on this point, and if to do so results in net 
2G losses for either of the rears 1922 or 1923, such net 
losses should be carried forward and used as a de¬ 
duction in determining net income for 1924 as provided 
hr law. 

As to error (e) it has not appeared by the evidence 
where the alleged dividend of $5,000 has anvthing to do 
with the determination of petitioner's correct net income 
for the year 1924. Petitioner says nothing about this issue 
in his brief, and it may be considered as abandoned. At 
any rate there is no evidence to show that the Commis¬ 
sioner committed any error with respect to this dividend. 

Error ff) is a general assignment and is covered by 
what we have said as to the other assignments of error 
and requires no separate treatment. 

As to error (g), relating to petitioner’s right to carry 
forward statutory net losses and use them as deductions 
in determining net income for 1924, this has already been 
discussed under error (d). 

Enter. 

Decision will he entered under Rule 50. 

[Stamp:] Entered May 20, 1933. 
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27 United States Board of Tax Appeals. 

Docket No. 19323. 

Charles (). Austin, Statutory Receiver of Merchants & 
Farmers State Bank of Elgin, Texas, Petitioner, 

v. 

i 

Commissioner of Internal Revenue, Respondent. 

Decision. \ 

On August 10, 1933, petitioner filed in this proceeding 
counter-determination which shows no deficiency for the 
year 1924. The proceeding came on for hearing under 
Rule 7)0 of the Board’s Rules of Practice on August 10, 
1933, and respondent announced his acceptance of;the re¬ 
computation filed by petitioner. Accordingly, it is 

Ordered and decided that there is no deficiency for the 
year 1924. 

Enter. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK, 

Member , United States Board of Tax Appeals. 


[Stamp:] Entered Aug. 17, 1933. 

United States Board of Tax Appeals, Washington. 

Docket No. 19323. 


Charles 0. Austin, Statutory Receiver of Merchants and 
Farmers State Bank, Petitioner, j 

v. 

Commissioner of Internal Revenue, Respondent. 

Order. 

On November 4, 1933, the petitioner filed a motion re¬ 
questing that the decision entered in the above-entitled pro¬ 
ceeding on August 17, 1933, be vacated and that a gew de¬ 
cision be entered therein as specified in said motioi}. For 
good cause shown, it is 

O ' I 
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Ordered that the said decision entered on August 17,1933, 
be and the same is hereby vacated. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) LOGAN MORRIS, 

Member . 

Dated Washington, D. C., November 16, 1933. 

29 United States Board of Tax Appeals. 

Docket No. 19323. 

Charles 0. Austin, Statutory Receiver of Merchants and 
Farmers State Bank, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

On August 17, 1933, decision in this proceeding was en¬ 
tered “that there is no deficienev for the vear 1924.” On 

% » 

November 4, 1933, petitioner filed a motion to vacate the 
foregoing decision on the ground that it was not responsive 
to the issues in the case ruled upon by the Memorandum 
Opinion entered in this proceeding May 20, 1933. Peti¬ 
tioner says that the decision in this proceeding should be 

“that there is no deficienev for the vear 1924 and no over- 

• » 

payment for the year 1924.” In the absence of the Division 
which wrote the above mentioned decision of August 17, 
1933, an order was entered bv Member Logan Morris on 
November 16, 1933, vacating the decision of August 17, 
1933. 

Wherefore, premises considered, it is believed that peti¬ 
tioner's motion should further be granted and decision 
should now be entered as requested in petitioner’s said 
motion. Accordingly, 

Ordered and decided that there is no deficienev for the 
year 1924 and no overpayment for the year 1924. 

[Seal L T . S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK, 

Chairman , 

U. S. Board of Tax Appeals. 

Dated Washington, D. C., January 2, 1934. 
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30 [Stamp:] United States Board of Tax Appeals. 

Filed Mar. 27, 1934. 1 

United States Board of Tax Appeals. 

Docket No. 19323. 

Charles 0. Austin, Statutory Receiver of Merchants and 
Farmers State Bank, Petitioner, 

i 

v. 

Commissioner of Internal Revenue, Respondent. 
Stipulation of Jurisdiction. 

Comes the petitioner and respondent herein, by their 
respective attorneys, and, pursuant to Section 100j2 of the 
Revenue Act of 1926, stipulate: 

That any petition for review herein may be takeiji to and 
heard in the Court of Appeals of the District of Columbia. 
(S.) CAMDEN R. McATEE, 

Attorney for Petitioner. 
SEWALL KEY, 

Attorney for Respondent. 

November 2, 1933. 

31 [Stamp:] United States Board of Tax Appeals. 
Filed Mar. 27, 1934. 

7 i 

i 

Court of Appeals of the District of Columbia. 

Docket No. —. (B. T. A. Docket No. 19323.) 

Charles 0. Austin, Statutory Receiver of Merchants and 
Farmers State Bank of Elgin, Texas, Petitioner, 

v. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Petition for Review. 

Petitioner, Charles 0. Austin, Statutory Receiver of 
Merchants and Farmers State Bank of Elgin, Texas, hereby 
petitions for review of a decision of the United States 
Board of Tax Appeals determining petitioner not to be 
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entitled to determination of an overpayment of income 
taxes for the calendar year 1924 as entered on January 
2, 1934, in the appeal of said Petitioner v. Commissioner of 

Internal Revenue, Xo. 19323 (Memorandum opinion of-, 

1933, not reported) upon the docket of said Board, for 
cause as follows: 

1. Petitioner, being the Banking Commissioner of the 
State of Texas at the time of the insolvency of said bank 

as hereinafter mentioned, became thereupon and 

32 thereafter the statutory receiver of said bank pur¬ 
suant to the laws of Texas. Respondent, Guy T. 

Helvering, being the duly qualified and appointed Commis¬ 
sioner of Internal Revenue, is joined herein in his official 
capacity. Said bank, as a corporation under the laws of 
Texas, filed federal income tax returns for the vears 1922, 
1923 and 1924,, and thereon was assessed and paid certain 
taxes. By written stipulation of parties, this petition for 
review is prosecuted to the Court of Appeals of the Dis¬ 
trict of Columbia pursuant to Sections 1001-2 of the Reve¬ 
nue Act of 1926 and Section 603 of the Revenue Act of 
1928. 

2. Upon audit of the return of said bank by the Com¬ 
missioner of Internal Revenue, a deficiency of tax was pro¬ 
posed for the year 1924, and said bank duly petitioned the 
Board of Tax Appeals for redetermination thereof; before 
said petition was heard said bank became insolvent and 
passed into the custody of petitioner as its statutory re¬ 
ceiver, who thereupon was substituted as the petitioning 
party and prosecuted said petition as subsequently amended, 
contending said deficicnev was erroneous and not determin- 

v » 

able and that said bank was entitled to have overpayments 
determined of and as to its 1922, 1923 and 1924 tax pay¬ 
ments. 

Upon hearing of the petition by the Board, the Commis¬ 
sioner confessed error and that the asserted defi- 

33 ciency wgs not determinable, and thereupon the peti¬ 
tion proceeded upon the right of said bank of deter¬ 
mination of said overassessments. By its decision entered 
pursuant to said memorandum opinion, the Board deter¬ 
mined no overassessment was allowable. 

3. The substance of the evidence offered by petitioner 
to said Board, as particularly stated in the statement of 
evidence herein, was: 
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Said bank, before its insolvency on and after December 
3, 1926, kept its accounts upon a cash receipt and disburse¬ 
ment basis, dealing' in cash money and evidences thereof in 
the form of promissory notes and other negotiably paper 
as listed upon its Loan and Discount Register, and [report¬ 
ing from time to time to, and being examined by tlje Com¬ 
missioner of Banking of the State of Texas, as to it|s finan¬ 
cial condition. That upon its insolvency, petitioner, being 
the Commissioner of Banking aforesaid, did, as required 
by law, state its true account, marshal its assets and deter¬ 
mine its liabilities, all for purposes of liquidation, and, in 
so doing, did obtain the aid and approval of a State Court 
of Texas of competent jurisdiction, and report and account 
to said Court and obtain its final approval by decree 

34 of the facts ascertained and acts done by petitioner 
in discharge of his legal duties as a statutory re¬ 
ceiver. 

As statutory receiver, petitioner ascertained that in said 
bank records the true and actual character or value of trans¬ 
actions recorded as loans and discounts was not colrrectlv 

I * 

shown or reflected, and thereby a material part of its de¬ 
posits or assets had been lost in certain years, bijit said 
items were nevertheless carried as of full value thereafter, 
wherebv its true taxable income was not reflected of record; 
and that a correct recomputation of net income or loss for 
the vears 1922, 1923 and 1924 would show little or no tax- 
able income existing in the several years. 

Particularlv that said bank was dominated bv it si presi- 
dent in questionable transactions, to wit: (a) that affer the 
bank sustained a loss of $23,000 in a customer’s account in 
1922, the president obtained his notes for $16,000 by repre¬ 
senting same would not be put into the bank but would be 
destroyed if that was required, and then put the notes into 
the bank, where they have since remained unpaid, whereby 
a padding of its books and concealment of the loys was 
accomplished; (b) that the president, while himself 

35 insolvent, loaned to himself, his sons, associates, and 
tenants, large unsecured sums, which caused imme¬ 
diate losses of at least $17,000, of which transactions had 
onlv a colorable regularitv as loans, bv reason of theilr sub- 

. - *■ j 

sequent approval by the bank directors who were dominated 
by its president, and exceeded the statutory loan limit; the 
stockholders had to pay a full assessment, and the bbliga- 
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tions taken bv its president for its funds remain uncollect¬ 
ible. 

That losses occurred in said transactions, is established 
by the official findings thereof made by petitioner in per¬ 
formance of his official and statutory duty and approved by 
decree of court, which records the Board refused to receive 
in evidence, and by evidence thereof adduced by petitioner. 

4. The Board opinion, following the hearing, sustains its 
exclusion of the petition of petitioner to the Texas Court, 
and the decree confirming and approving same, and holds 
the alleged losses did not occur in the several vears because 
said transactions constituted loans and created debts which 
the bank did not determine to be worthless and charge off 
in any taxable year; its decision upon other points is not 
here presented as a matter of controversy. 

36 5. Petitioner believes and avers the Board in said 

hearing and opinion committed errors to his preju¬ 
dice as shown bv the following: 

V w 

Assignment of Errors. 


1. In not receiving matters of proof offered in evidence 
by petitioner, to which the respondent severally objected, 
by sustaining said objections, to which rulings petitioner 
excepted at the time and still excepts; said items of testi¬ 
mony and the rulings thereon with exceptions of petitioner 
being set forth hereafter in the statement of evidence. 

2. In not finding from all the evidence for petitioner the 


facts that said bank 


suffered deductible losses in certain 


transactions designated as loans in its records. 

3. In finding said transactions constituted valid loans sub¬ 


ject thereafter only to consideration as bad debts for pur¬ 
poses ojf computation of income tax liability. 

37 4. In not finding said transactions merelv 

“padded” the bank books, in that they represented 
no actual business transactions. 


5. In finding said several transactions to be valid loans 
by reason of approval by the board of directors, although 
the officer who made the loan, did so before such approval, 
and made the loan in his own interest, and dominated the 
board of directors. 


6. In other respects apparent of record. 

AVherefore, petitioner prays the aforesaid decision and 
determination of the Board of Tax Appeals entered as 
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aforesaid be reviewed and reversed bv this Honorable 

♦ 

Court, and for all other and further relief as tin) Court 

shall deem meet and proper in the premises. 

(S.) CAMDEN R. McATEEt 

.1 

Attorney for Petitioner. 

38 District of Columbia, ss: 

Camden R. McAtee, being duly sworn, deposes and says 
that he is attorney for the yietitioner; that he knows the 
contents of the foregoing petition; that to the best of his 
knowledge and belief the statements therein are true, and 
that the assignments of error are well taken, and intended 
to be argued. 

(S.) CAMDEN R. McATEE. 

Subscribed and sworn to before me this 23rd day of 
March, 1934. 

[notarial seal.] ETHEL R. GUISE, 

Notary Public , D. C. 

My commission expires December 1, 1937. 

39 [Stamp:] United States Board of Tax Appeals. 
Filed Aug. 3, 1934. 

United States Board of Tax Appeals. 

B. T. A. Docket No. 19323. 

I 

| 

i 

Charles 0. Austin, Statutory Receiver of Merchants and 
Farmers State Bank of Elgin, Texas, Petitioner, 

v. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

I 

Statement of Evidence. 

i 

At a hearing of the above entitled appeal on ApHl 20, 
1932, before Hon. Eugene Black, Board Member, the fol¬ 
lowing proceedings were had, and evidence offered, mate¬ 
rial to the issues presented by petitioner as appellant in his 
petition for review of said appeal by the Circuit Court of 
Appeals of the District of Columbia. 

As a result of the opening statements made by the par¬ 
ties, it appears that respondent had examined the income 



30 


C. 0. AUSTIN VS. G. T. HELVERING. 


tax return of the bank for the calendar year 1924, and de¬ 
termined a deficiency of $465.27 by disallowance of $3,- 
722.15 paid to the bank guaranty fund, and claimed as 
•JO a deduction by taxpayer, and by restoration of this 
amount to net income; that the bank appealed to the 
Board for redetermination of said deficiency: that counsel 
for both parties, thereupon stipulated said deficiency was 
$123.97, and a determination thereon was entered by the 
Board: while said stipulation was being arranged, without 
the knowledge of the parties, taxpayer bank in the inter¬ 
val was declared insolvent and taken over bv the Banking 
Commissioner of Texas, as Statutory Receiver for liqui¬ 
dation purposes; that upon intervention by the Banking 
Commissioner, said determination was set aside by the 
Board, and leave was granted to the Banking Commissioner 
to file an amended petition as Statutory Receiver: that said 
amended petition contested the entire deficiencies, claiming 
a determination of no deficicncv for 1924, and recoverv as 
an overpayment of the original tax paid for 1924: that re¬ 
spondent admitted error in making said disallowance of 
pavments to the guaranty fund and conceded the Board 
should determine no deficiency existed for 1924: that the 
appeal then proceeded upon the issue made by the peti¬ 
tioner Banking Commissioner, whether taxpayer had made 
an overpayment of tax for the calendar year 1924. 

To maintain the issues on his part joined, petitioner of¬ 
fered in evidence the following testimony in substance: 


41 John M. Moore, being duly sworn as a witness tes¬ 

tified in substance: 

I am Special Liquidating Agent of the Banking Depart¬ 
ment, as shown by my commission. Before 1925, my duties 
were confined jo special examinations. In 1925, 1926 and 
1927, I was head of the Audit Section of the Liquidating 
Division of the Department—the major purpose being to 
audit all insolvent institutions and determine all violations 
of law. Previously, I had been a public accountant for 
years, especially on bank examinations. During the War, 
I was a revenue agent. I am familiar with the banking 
laws of Texas, and their administration, and reasonably 
with the Federal income tax acts, and am admitted to prac¬ 
tice before the Treasury Department. I was officially con¬ 
nected with the liquidation of this bank. Tt became insol- 
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vent in December, 1926. The Commissioner of Banking 
is the superior officer of every state bank—making periodi¬ 
cal examinations of their condition, during the time their 
doors are open; counseling and advising and directing their 
practice before closing. He keeps his examination j reports 
and records of their condition during solvency. |He de¬ 
clares a bank insolvent, closes its doors, and is its 'liquida¬ 
tor as a statutory officer. His power is quasi-judi- 

42 cial in the determination of solvencv or insolvencv. 

The duties described by me are statutory. Tflie rec¬ 
ords in his office concerning banks under his supervision, 
are partially public records. He is trying to hol^l them 
confidential in some respects, but I do not think there is 
much to that. There is a portion of them that is a matter 
of public record, and a portion that I believe not to be pub¬ 
lic records. I 

The witness being asked if the Banking Commissioner 
had contact with the Bureau of Internal Revenue, or vffiether 
his records were open to the Bureau, for the purpose of 
showing that his facilities for the construction, reconstruc¬ 
tion or examination of the books of this bank were ^lways 
available by respondent, being objected to by respondent 
as not relevant, and the objection being sustained 1 ; peti¬ 
tioner excepted to the ruling of the Board excluding said 
evidence, and still excepts. j 

Bv his official records, the Banking Commissioned' mav 
determine practically the true financial condition at 

43 any time, or may obtain a substantial reproduction 
of the bank books if they are destroved or not avail- 

able. When certified by the Commissioner, the records of 
his office are receivable in evidence in the Courts of 'jPexas. 
When this bank passed into his custody in 1926, the Com¬ 
missioner prepared an inventory of the assets in duplicate 
—filing one in the Countv Clerk’s office. He then took 
charge of its assets, and through regular channels] pro¬ 
ceeded with liquidation, restated his accounts, made his 
report to the District Court of Bastrop County, and contin¬ 
ued the liquidation. 1 believe the assets were disposed of 
and the charter cancelled. I have here documents marked 
for identification Petitioner’s Exhibits 3 and 4. Exhibit 4 
is the report to the District Court in the form of a peti¬ 
tion, which states the true financial condition of the bank 
at the time of closing, as required by the laws of Texas; 
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identifies and segregates known losses at that time; shows 
when the losses reasonablv occurred: states the remaining 
assets, and financial disposition, the liquidation expenses; 
the insolvency of the institution, and prays for cancellation 
of the charter. The actions of the Banking Commissioner 
are not subject to the control of the Court in the general 
discharge of his duties, which are practically the same as 
a Federal receiver. When he sells the bank assets 
44 he seeks the advice of the Court. This petition is 
exparte, but, he must appear and prove its various 
items to the satisfaction of the Court. Exhibit 3 is the 
Court decree covering the disposition of these proceedings. 
These exhibits are certified as required by acts of Congress 
concerning the admission of Court records in evidence. 


Thereupon, said Exhibits were offered in evidence as 
Exhibits 3 and 4 on behalf of petition, to which offer re¬ 
spondent objected, on the ground same were not relevant 
to the issues of the present case. Before ruling was made 
upon said offer, petitioner further offered a certain paper 
admitted by counsel for respondent to be a statement of 
claim for an additional tax of $123.97, and $10.99 interest, 
duly assessed against this bank, and presented as a claim, 
dated February 1, 1927, filed by the Collector of Internal 
Revenue of the district of Texas in which the bank was lo¬ 
cated, with the State Banking Commissioner, for the col¬ 
lection of said deficiency and interest as payable by 
45 said bank for the calendar year 1924, and which taxes 
and interest were assessed against the bank on Jan- 
uary 22, 1927—the purpose of said offer being to show that 
respondent having assessed said tax, and made claim there¬ 
for against the Banking Commissioner as liquidator, re¬ 
spondent, thereby made himself a party claimant to the 
liquidation. Counsel for respondent objected that he had 
admitted no deficiency in tax for the year 1924 was owing 
by this bank, and that said claim was therefore not relevant 
to the issues of this case. 

Thereupon, the Board Member ruled that the evidence 
offered by petitioner, being Petitioner’s Exhibits 3 and 4, 
and said proof of claim, were incompetent as evidence, and 
sustained the objections of respondent, to each of which 
rulings, petitioner at the time excepted, and still excepts. 

Thereupon, petitioner made tender of the pertinent parts 
of said exhibits—the substance of same being as follows: 
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46 The statement of claim by the Collector tor addi¬ 
tional tax of $123.97 and interest dated February 1, 

1927 is above described. 

Exhibit 4 is a petition filed April 26, 1927, by the Bank¬ 
ing' Commissioner in the District Court of the 21st Judicial 
District of Texas, captioned: In re: Liquidation! of Mer¬ 
chants and Farmers State Bank of Elgin, Texas, making 
report (1) that said bank was organized and chartered a 
bank of deposit and discount under the laws of Texas on 
November 11, 1906; (2) that its business under supervision 
of the Banking Commissioner was conducted until Decem¬ 
ber 3, 1926 when same was closed as an insolvent and fail¬ 
ing condition, and a menace to the public; (3) that insol¬ 
vency was determined by revision and correction of its books 
and accounts and elimination of known losses froiji inven¬ 
tory of commodities and from other assets recorded in its 
books; (4) that the Banking Commissioner on December 
6, 1926 has engaged in its liquidation under direction of 
said court; (5) has filed inventory of known assets required 
by law; (6) has paid all approved creditor claims, and re¬ 
turned all rejected claims to claimants with statement of 
cause of rejection; (7) has sold all assets pursuant to de¬ 
crees of this court and received payment in Ml; (8) 

47 the report deals with all receipts and payments from 
capital transactions and all losses and gaiijs from 

December 3, 1926 to March 7, 1927, financial statements 
being those shown bv the bank books to which are added 
for accounting purposes all charged off notes considered 
as having a possible value; (9) insolvency was determined 
by elimination of losses and adjustments necessary to rec¬ 
oncile the bank books with private records of the Banking 
Commissioner consisting of sworn reports made of the bank 
officers and official reports of bank examiners; (10) the 
main adjustments show overstatements of profits resulting 
(a) from suppression of information about losses sustained 
by which the bank officers kept its true financial condition 
from record in its books (b) from payment of illegal divi¬ 
dends from capital pledged to protection of its depositors 
(c) from dissipation of its funds by illegal loans to| insol¬ 
vent debtors in return for worthless unenforcible noljes (b) 
capitalization of expense and also of anticipated profits 
bv arbitrarv write-up of asset values on the books Without 
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realization thereon; (11) recording adjustments occurring 
in prior years and bringing the books into accord with rec¬ 
ords of the Banking Commissioner shows financial state¬ 
ments of prior years and correction thereof to a consistent 
basis and losses sustained with resulting insolvency as fol¬ 
lows : 

4S 1921. 

(This tabulation]is omitted as any adjustments made are not here in issue.) 

1922. 


As shown 
i by veri¬ 

fied call 

Resources. 12/29/1922. 

Loans & Discounts.. 299.4S2.95 

Overdrafts. 5,422. SI 

Bonds <fc Stocks. 17.390.00 

Equity in Banks Building.. 5.500.00 

Other Real Estate. 4.400.00 

Furniture & Fixtures. 3.000.00 

Due from Banks. 1SG.3G5.72 

Interest in Guaranty Fund. 7,356.19 
Assessments “ “ . 13.9S1.90 

Acceptances & Bills of Ex¬ 
change. 34.G51.2S 


577.550.S5 


Liabilities. 

Capital Stock. 50.000.00 

Undivided Profits & Surplus 49,317.75 


Capital Invested. 99.317.75 

Due Banks. 35,149.56 

Deposits. 343.977.61 

Time Certificates. SO. 425.93 

Demand Certificates. 100.00 

Bonds Deposited. 16.400.00 

Other Liabilities, Reserve 

for Taxes. 2. ISO.00 

Bills Payable on Bank 

Building.;. .00 


577.550.S5 


Adjustments and cor¬ 
rections made by 
Banking Commissioner. 

As shown 
by records 
of Banking 
Commis¬ 
sioner as of 
12/31/1922. 

2S3.956.85 
5,422.81 
17.390.00 
12.624.00 
4.400.00 
1.269.73 
1S6.365.72 
.00 
.00 

Added. 

A 

7.220.00 B 

C 

D 

D 

Deducted. 

15.526.10 

96.00 

1.730.27 

7.356.19 
13,981.90 



34.651.28 



546.080.39 

Deducted. 

E 

Added. 

1.657.13 

50.000.00 

12.S07.29 

3S.167.59 D 


62.S07.29 

35.149.56 

343.977.61 

80.425.93 

100.00 

16.400.00 

2.ISO.00 F 


.00 

B 

7,220.00 

7.220.00 

47.567.59 

47.567.59 

546.080 39 


49 


Adjustments Explained. 


A. Eliminating losses sustained by correction of Inven¬ 
tory of Loans and Discounts, which bank acquired in due 
course by purchase and in which commodity the bank was 
chartered to deal, viz: 
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#2719 Henry Barber, Dated 1922 

2152 ** “ *♦ “ 

2153 

2154 “ “ “ 

2155 u “ 

2150 “ “ “ 

Thos. A. Gage “ “ 


W. C. Lawhen “ “ 

17S3 Alex. M. Moore “ 2/4/1922. 


S109.50 j 
500.00 I 
500.00 I 
500.00 
500.00 

2 , 200.00 

' _ ! 

51.10 i 
1.059.50 | 

- \ 

lOG.oo i 


4.309.50 


1.110.00 

100.00 


10.000.00 10.000.00 


Total adjusting reduction of assets made to correct books 

as of 12/31/1922. £15.526.10 


Statement. j 

Further explaining the loss on recorded as if 1783, Alex. 
M. Moore dated 2/4/1922, $10,000.00, represented by banks 
officers to this Departments Examiners as being secured by 
collateral, the following facts have been found to exist. 

Alex. M. Moore had for some years prior to 1)922, en¬ 
gaged in speculation in spot cotton. In the falj of the 
year 1921, this bank carried bills of exchange against cot¬ 
ton, the market value of cotton being approximately 50% 
of the bills of exchange carried. Moore was either insol¬ 
vent or nearlv so. Outside of his cotton holding lie Iliad no/ 
collateral qualifying as acceptable on which to base a legal 
loan as defined by Texas Banking Laws. j 

The Banking Commissioner, acting through his bank ex¬ 
aminers, directed the bank’s officers to sell the Moore cot¬ 
ton, apply the proceeds and determine the amount of its 
loss. In accordance with instructions, sale was mgde and 
the loss determined. The loss thus determined \j*as not 
written from the books and at this point the books of the 
bank fail to record the true financial historv of this institu- 

tion bv this omission. 

% 

Promissory note #1783, signed by Alex. M. Mo<j>re, for 
$10,000.00, apparently secured by Collateral, was recorded 
as an asset, if asset it ever was, it was taken to recover a 
loss, alreadv determined bv a closed transaction. The 
books of the bank were kept on actual receipt and disburse¬ 
ment basis, the actual disbursement loss of $10,000.00 was 
not shown on books. The receipt of the $10,000.00 
50 recorded as note #1783, Alex. M. Moore, was never 
a receipt of cash or the equivalent of cashj The 
Moore note has been found to be secured in form and not 
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in substance, the note is in the assets sold uncollected and 
uncollectable, and a known loss to purchaser and seller. 
Relative to other losses scheduled aggregating $5,526.10 

it has been determined that these loans were made without 

1 

securitv to insolvent debtors in violation of laws, regulat- 
ing the securities in which banks are permitted to invest 
funds of stockholders and depositors, and in violation of 
their charter as granted by this department. 

Among other records required by this Department to be 
kept by State banks is a liability ledger and loan and dis¬ 
count register, carrying and reflecting dav bv dav a con- 
tinuous inventory of loans, discounts and bills of exchange, 
these being tjie major commodities in which State banks 
are chartered to deal, acquiring by purchase and dispos¬ 
ing of bv sale. Inventory of all other assets owned bv banks 
• ' • • 

is at all times reflected by the major books of banks. 


1922. 

Petitioner acting in his line of dutv has therefore, cor- 
reded the inventory as shown bv the Discount Register 
and as verified bv the liability ledger as of December 31st, 
1922 by the elimination of commodities purchased by bank 
costing $15,526.10 and having no market value. This cor- 
reetion of inventory is then carried and applied to the 
Financial Statement as submitted. 


B. Bank Building and Bills Pavable. On August 30th, 
1922, bank acquired by purchase, banking House & Lot for 
a consideration of $5,500.00 cash and assumption of notes 
secured by lien on banking house aggregating $7,220.00. 
Books of bank did not reflect the cost on 12 '31 1922 and 
did not reflect the liabilities assumed and have been cor¬ 


rected accordingly. 

0. (Explanation of depreciation omitted as item is not 
material to present controversy.) 

i>. Guaranty Fund and Capital Invested. Continuing 
adjustment of former years on a consistent basis. 

E. Recording profits shown by bank’s books as between 
December 29th, 1922, and December 31st, 1922, thus bring¬ 
ing call sheet as shown by records of this office down to 
close of calendar year. 

F. Eliminating accruals to maintain a true consistent 
receipt and disbursement basis. 
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Resources. 

Loans and Discounts. 

Overdrafts. 

Stocks & Bonds. 

Banking House. 

Other Real Estate. 

Furniture and Fixtures. . . . 

Due from Banks. 

Interest in Guaranty Fund. 

Assessments. 

Acceptances & Bills of Ex¬ 
change . 


As shown 
by veri¬ 
fied call 
12/31/1923. 
501,732.16 
295.10 
23,540.00 
12,720.00 
3,325.00 
4,000.00 
151,740.51 
7,356.19 
14,469.60 

18,250.46 

737,429.02 


Adjustments and cor¬ 
rections made by 
Banking Commissioner. 

Added. Deducted. 

A 20,142.75 

B 384.00 

67.16 C 2,020.33 

B 7,356.19 
B 14,469.60 


Liabilities. Deducted. 

Capital Stock. 50,000.00 

Surplus and Profits. 56,584.24 44,305.71 B 

Capital Invested. 106,584.24 

Due Banks. 74,622.46 

Deposits. 456,316.36 

Time Certificates. 77.255.96 

Demand Certificates. 100.00 

Bonds Deposited. 22,550.00 


Added. 


jAs shown 
py records 
pf Banking 
[Commis¬ 
sioner as of 
l‘|/31/1923. 

481,589.41 
295.10 
^3,540.00 
112,336.00 
3,325.00 
2,046.S3 
151,740.51 
.00 
.00 

18,250.46 

69*^123.31 


p0.000.00 

12,278.53 


62,278.53 

74.622.46 

4p6.310.36 

77.255.96 

100.00 

22,550.00 


737,429.02 44,372.87 44,372.87 3)3,123.31 


^ A. Loans and Discounts— 

Eliminating losses sustained in former year and previously ex¬ 
plained . 

Adding losses sustained during year of 1923, wherein bank’s officers 
violated Texas Banking Law by paying out monies of stock¬ 
holders & depositors to insolvent parties and received nothing in 
exchange but uncollectable obligations. 

Bee Cathey. 1923 $1,194.53 

Burt Doyle. 1923 280.00 

G. Wesley Hansen. 1923 700.00 

Joe Morris. 1923 477.00 

Steve Morris. 1923 142.50 

L. M. Rescendez. 1923 498.00 

W. Wesson. 1923 224.00 

Mrs. J. N. Whitten. 1923 610.50 

O. D. Wylie. 1923 490.12 

Total losses sustained vear 1923 on loans and discounts. 


$15,526.10 


4,616.65 


52 Total accumulated losses to 12/31/1923 eliminated from 
inventory and from assets as of 12/31/1923, all of above 
loans in assets on closing uncollected and uncollectable. $20,142.75 

B. Continuing adjustments of former years on a consistent and continuous 
basis. 

C. Explanation omitted (see 1922 supra). 
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As shown 

Adjustments and cor- by records 
^.s shown rections made by of' Banking 

by veri- Banking Commissioner. Commis- 


Resources. i 10/31/1924. Added. Deducted. 12/31/1924. 

Loans & Discounts..;. 301.874.88 A 38.057.32 263.817.50 

Overdraf ts. 1.064.55 1, ()t>4.55 

Stock <k Bonds. 16,050.00 16.050.00 

Banking House.. 12.720.00 B 672.00 12.048.00 

Other Real Estate. 713.50 713.50 

Furniture & Fixturesi... ; .. 4.000.00 515.06 C 2.295.85 2.219.21 

Cash, Cash Items and Ex¬ 
change. 169.914.41 169.914.41 

Interest in Guaranty Fund. 8,347.94 B 8.347.94 .00 

Assessments.i. 17,200.00 B 17,200.00 . 00 

Acceptances A Bills of Ex¬ 
change. 12.480.24 12,480.24 


544.365.52 478.307.47 


Liabilities. Deducted. Added. 

Capital Stock. 50,000.00 50.000.00 

Surplus and Profits. 53.934.36 B (Red) 7.123.69 


Capital Invested. 103.934.36 61.058.05 B 42,876.31 

Due Banks. 39.727.80 39,727. SO 

Deposits. 304.887.33 304.887.33 

Time Certificates. 75.766.03 75,766.03 

Bonds Deposited. 15.050.00 15.050.00 

Other Liabilities, Dividend 

Payable. 5.000.00 5.000.00 D .00 


§544,365.52 $66,573.11 §66,573.11 §478,307.47 

53 Adjustments Explained. 

A. Loans and Discounts— 

Correcting inventory to 1/1/1924, eliminating losses as formerly 
explained. §20,142.75 


On October 1st, 1924, a periodical examination of this bank was 
made by this Department, the facts found by Examiner and 
shown by his report as filed and constituting a record of this 
office shows the following losses ascertained by Examiner and 
admitted by officers of bank, but not written from bank's 


books, viz.: 

R. E. Chiles, tenant farmer owes bank. 5,114.23 

Chiles, farming for Don Keeble, son of 
President Keeble, claims possible re¬ 
covery of. 1.114.23 


Balance, classified as very doubtful.. 2.000.00 

Loss ascertained and admitted by officers... 2.000.00 2.000.00 

Examiner criticised the personal loans made by James Keeble, 
president of the bank to himself individually and'to the immediate 
members of his family. Determined as improper investments of 
stockholders and depositor’s funds and illegal. Promises to 
remove loans being made, the apparent illegal loans were 
allowed to remain temporarily. 

The notes criticised and ultimate reductions and removals with 
losses determined are as follows: 
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Recoveries 

Name signed to note Amount made 

James Keeble, President. 5,000.00 3,464.97 1.535.03 

Keeble Bros. & Co., sons of 

president. 10,000.00 2,950.00 7.050.00 

Mack Keeble, son of Pres. 1,000.00 1,000.00 .00 

James Keeble, Jr., Son of presi¬ 
dent. 1.200.00 700.00 500.00 

Don Keeble, son of Pres. 1,511.92 432.38 1,079.54 

Leon Keeble, brother of Pres... 7.000.00 7,000.00 . 00 

Anna B. Millett. 7,000.00 1,250.00 5,750.00 $17,914.57 

S38.057.32 

The Millett note, last above listed, represents a personal 
transaction between President Keeble, who made loan to 
Anna B. Millett, a non-resident, who was developing* and 
marketing a suburban subdivision to the Citv of 
54 Fort Worth, Texas, and with whom presidenl of the 
bank had a personal selling agency contract. 

Petitioner, as above stated, adjusted inventory of loans 
made in 1924 and carried on books of bank as assets by 
elimination of the known and admitted losses and! illegal 
transactions entered into for personal reasons and the im¬ 
proper and illegal loans to the president of this bank and 

to his faniilv and friends. 

% 

Improper because assets pledged by stockholders to de¬ 
positors was dissipated on personal instead of business 
grounds. 

Illegal because in violation of Charter limitatioi). See 
Revised Civil Statutes 1925, Art. 392, and was an invest¬ 
ment of bank funds in violation of Revised Civil Statutes, 
Art. 511, because loans aggregating $34,711.92 was secured 
by only personal signatures and collateral worth $18,- 
797.35, with a resultant loss when loans were made of 
$17,914.57. 

Officer, relatives and friends were unable to pay in 1923 
as promised and are still unable to pay total accummulated 
losses in loans to 12/31/24. i 

B. Banking House—Guaranty Fund—Surplus and Prof¬ 
its. Continuing adjustments of former years through year 
of 1924 on a continuous consistent basis. 

C. Furniture and Fixtures. (Explanation omitted, see 
1922 supra.) 
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55 As shown 

Adjustments and cor- by records 
As shown rections made by of Banking 
by veri- Banking Commissioner. Commis- 

fied call - sioner as of 

Resources. 12/31/1925. Added. Deducted. 12/31/1925. 

Loans <k Discounts. 229.622.53 A 70,168.00 159.454.53 

Overdrafts. 795. SS 795. S8 

Due from Banks. 18,220.90 18.220.90 

Cash and Cash Items. 11.957.92 11.957.92 

Interest in Guaranty Fund. 9.457.S3 B 9.457.83 .00 

Assessments “ “ 10.000.00 B 10.000.00 . 00 

Bonds and Stocks. 300.00 300.00 

Customers Bonds. 12,800.00 12.S00.00 

Banking House. 20,000.00 C 8.240.00 11.760.00 

Other Real Estate. 25.604.90 25.604.90 

Furniture Fixtures. 5.000.00 C 3.056.31 1,943.69 

343.759.96 242.837.82 

Liabilities. Deducted. Added. 

Capital Stock... 50.000.00 50.000.00 

Surplus certified. 40.000.00 (Red) 48.2S3.26 

Surplus not certified. 10.000.00 . 00 

Undivided Profits. 2.63S.88 .00 

Capital Invested. 102.638.88 100,922.14 B 1,716.74 

Due Banks »fc Bankers. 3,310.14 3.310.14 

Deposits. 170.595.7S 170.595.78 

Time Certificates. 51.711.58 51,711.58 

Public Funds. 2,703.58 2.703.58 

Customers Bonds Deposited 12.800.00 12.800.00 


343,759.96 100,922.14 100,922.14 242.837.S2 

Adjustments Explained. 

A. Loans and Discounts— 

Eliminating from Inventory 1/1/1925, losses sustained, previously 

explained... $38.057.32 

Periodical examination made by Examiner October 20th, 1925, 
disclosed illegal loans made to tenant farmers without sufficient 
security and after realizing on securities if any losses were 
apparent as follows: 



Amount 

Value of 

Loss 

Name of borrower. 

of loan. 

security. 

sustained. 

Fred Anderson. 

540.00 

108.44 

431.56 

Albert Anderson. 

532.00 

None 

532.00 

J. D. Bailev.. 

1.002.00 

464.07 

537.93 

Milton Baker.. 

1.743.50 

None 

1.743.50 

F. T. Engleblom. 

1.884.00 

None 

1.884.00 

Axel Eklund. 

1.0S5.00 

None 

1.0S5.00 

R. L. Englebloom....... 

2.3SS.44 

109.55 

2.27S.89 

Julius Gustafson. ....... 

1.875.00 

None 

1.875.00 

E. N. Hart field. 

5.500.00 

750.00 

4,750.00 

B. F. Jones. 

94S.00 

None 

94S.00 

Wm. Lvckmann. 

1.996.00 

47.28 

1.948.72 

Chester Owens (colored).’ 

1,093.00 

None 

1.093.00 

W. E. Sprdalv. 

1.141.00 

71.66 

1,069.34 

Sam and Clvde Stone.... 

846.50 

None 

S46.50 

B. F. Stanfield. 

798.53 

None 

798.53 

Arthur Swenson........ 

1.205.00 

11.OS 

1.193.92 

i 

$24,577.97 

$1,562.08 

S23,015.S9 
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Sanitary Grocery Co., Alex. Moore, manager, same 
party on whom cotton loss was sustained in 1922 
as heretofore reported. This was a capital loan on 
which Moore conducted his grocery business. 
Went into hands of receiver in 1925, this loan 
secured by an endorsement of Van Harris for, 
$6,000.00 making this amount of loan legal. Also 
customers notes and chattel mortgage on fixtures 
for 56,100.00 making this amount legal. However, 
the entire loan was 521,194.79, of which 512,100.00 
was legal, 59,094.79 was illegal and a loss when 


made. 59,094.79 

— 

Total unrecorded losses sustained in 1925 as determined and inven¬ 
tory as of 12/31/1925 corrected accordingly. 532,110.6S 

Total accumulated unrecorded losses eliminated from inventory 

and from books of Bank as of 12/31/1925. 5/jO, 168.00 


B. Continuing adjustments of former years on a Consist¬ 
ent basis. 

C. Eliminating appreciation entered on major bc}oks as 

improvements and on auxiliary records as apprecia¬ 
tion. * * * 

57 1). Dividends Payable— 

On bank’s books occurs a liability of dividends payable, 
$5,000.00, representing contemplated illegal dissipation of 
funds pledged to protection of depositors. Dividends be¬ 
ing regulated by statutes and officers and directors be¬ 
ing charged by statutes with the duty of purging b^nk of 
all losses prior to declaring or the paying of a dividend. 

This duty the directors failed to perform, and a compli¬ 
ance with statutes would have disclosed to prudent men 
of ordinary intelligence that on 12/31/1924 losses unre¬ 
corded on bank’s books existed to the extent of $66,^373.11. 

Had this dividend been actually disbursed during the year 
of 1924, it would be by petitioner classified as a constructive 
embezzlement of capital invested, for by its removal assets 
pledged to the protection of depositors was being returned 
to the stockholders pledging same. 

However, not being actually disbursed, it is accordingly 
removed as a liability to stockholders as recorded and set 
up in capital invested. This restoration is made in |order 
to maintain a consistent receipt and disbursement ba^is. 

58 The petition proceeds that the foregoing correc¬ 
tions, reconciliations and adjustments are important 

because, if correctly made, the Banking Commissioner has 
the resulting duty to marshal all resources paid out! upon 

i 
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the original books not reflecting its true condition, and 
being principally (a) dividends paid from capital prior to 
insolvency and thereafter from assets belonging to credi¬ 
tors, (b) federal income taxes paid on book income non¬ 
existent when losses made but suppressed from the books 
are shown, (c) excess federal capital stock taxes, (d) dona¬ 
tions made from capital before insolvency and thereafter 
from assets belonging to creditors, and (e) stockholders 
taxes paid from capital or funds belonging to creditors, 
and thereupon prays: 


(1) Approval of the financial statements, expenses, sales 
of assets receipts and disbursements as reported. 

(2) That the correctness or not of the true financial con¬ 
dition as of December 31, 1921, 1922, 1923, 1924 and 1925 

be decreed. 


59 (3) That the Banking Commissioner be discharged 

without prejudice to his right to perform his statu- 
torv dutv of marshalling anv and all assets wherever 
found. 


Exhibit 3 is the Court decree entered in April, 1927 in 
said proceeding upon the recitals and prayers of the fore¬ 
going petition, after inquiring into the facts and determina¬ 
tion of the correctness of said report, that the true capital 

invested in the bank on December 31 of the several vears 

%/ 

was 

1921— $76,172.56 1924—$42,876.31 

1922— 62,807.29 1925— 1,716.74 

1923— 62,278.53 

and that the bank books have been properly corrected to 
reflect the true condition; that the Banking Commissioner 
be relieved of making further report and discharged with¬ 
out prejudice to his continuing right to marshal unlisted 
assets, and to [prosecute suits and actions therefor in dis¬ 
charge of his statutory duty, and that the charter to said 
bank be annulled and its corporate existence dissolved. 

60 Testimony of Witness Moore resumed. 

Loans and dealings in same by a state bank are sub¬ 
ject to definite provisions of the laws of Texas. For ex¬ 
ample, a time loan is limited to six months on personal 
paper, but is longer on real estate paper in a state bank. 
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In the liquidation of this bank, I made an examination and 
review of its accounts. I rewrote its books, commencing 
at the close of 1921 down to the date of closing, arid then 
reported the liquidation, ascertaining that all debts had 
been compounded properly under orders of the couft, and 
that our agents had honestlv and conscientiously dis- 
charged their duties in the liquidation. The books were re¬ 
written to give due effect to what the records of the! Bank¬ 
ing Commissioner of Texas showed in contradiction! to the 
books of the bank. The differences between the Banking* 
Commissioner records and the book records, was the (differ¬ 
ence at the date of closing between its capital, surplus and 
profits shown by the books, and the actual insolvent condi¬ 
tion, by which a 100% stockholder’s assessment was neces¬ 
sary to protect depositors and other creditors. This in¬ 
solvency or loss would be accounted for in rewriting |of the 
books in a distribution of the accounts. The books were 
rewritten to an inventory basis, eliminating from theiji such 
items as already had been expended. In other wofds, it. 
comes to a dollar for dollar basis. The adjustments 
commenced in the year 1922, at which time the Bank- 
61 ing Commissioner determined a deficiency of prob¬ 
ably 30% capital, surplus and profit had occurred in 
that year. In subsequent years, it was continuous, and 
progressive, until the condition of insolvency pretailed 
early in 1925 or 1926. I might be a little mixed on its dates 
now. 

This was a bank of discount, meaning it purchases paper 
and deals in that commodity, acquiring it by purchase, and 
disposing of it by sale—the paper in which it may deal and 
legally acquire being defined and regulated by the la\vs of 
Texas. In the bank there is a continuous inventory <^f the 
paper so acquired and dealt in in the discount register, also 
in the liability list. A summary of the accounts, aiid of 
assets and liabilities is shown on the general ledger, and 
there is a closing each night. In other words, there, is a 
complete inventory of all assets, including cash, notes and 
all commodities dealt in or owned by bank each night, And a 
closing of this inventory day by day. This bank had these 
records. From the record of loans and discounts, I could 
pick out any particular item at any time and get the facts 
concerning it, and I did this. The Banking Commissjoner 
examined these books from time to time, and made a record 
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of his comments concerning the records of this bank which 
I have described. He has a complete record. He 
62 criticized records of the bank which were found un¬ 
satisfactory, and directed what should be done con¬ 
cerning the matters criticized. A duplicate record could be 
produced from his records. This bank had an inventory 
record of its loans and discounts, the items of which I ex¬ 
amined after the bank became insolvent. I found there 
quite a number of loans that were losses on the day on 
which they were made. They were made in violation of the 
laws of Texas, and of specific instructions of the Banking 
Commissioner as to what character of loans this bank 
might make, which would meet with his approval. I found 
these loans were made and approved and sometimes had 
matured before the directors had ever seen them. I found 


that the directors did not approve loans and discounts made 

up to the date of their meetings, but only to the first of each 

month, and were dominated largely by the president of the 

bank and a portion of them were merely figureheads who 

did his bidding—the exception being during 1922 John, 

Barton and another old gentleman, but tliev merelv staved 

* * • % 

on the board and suffered conditions to prevail, hoping to 
lead the way back to sound banking. These facts I ascer¬ 


tained in my official capacity. 


Mv commission authorizes 


me to examine witnesses 


and take evidence, and I did this. 


1 cannot refer to these matters without refreshing mv 
recollection. In my report made in 1926, I made no adjust¬ 
ments to the showing made by the books of the bank for 
1921. For the year 1922, adjustments of $15,526 
65 were made by me in my report in reference to the 
loan and discount register. The accounts eliminated 


in that year of 1922 were those of Barber, Gage and Law- 
lion, tenant farmers, of Alex. Moore, the Sanitarv Grocerv 
Company, and of the Keeble paper. In addition to the 
$15,000 more or loss so eliminated, there were some addi¬ 
tional items subsequently discovered, including an addi¬ 
tional adjustment of approximately $10,000 should have 
showed up in my report for that year in regard to the 
Sanitary Grocery Company. It is not that the items are 
incorrectly reported, but that they are not complete, as we 
could still go down and find any number of irregularities. 
We do not do it. It refers only to what we found in the 
records. The note signed by Alex. Moore was stricken out 
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of the note and discount register bv me. At that time 
Alex. Moore was wholly without assets and entirely wiped 
out. The $10,000 was taken on a cotton loss which was a 
completed and closed transaction in February, 19$2, and 
was not a loan or a genuine transaction, but was carried 
to represent a degree of solvency which did not e.tist. I 
talked to Alex. Moore about this matter, and took h}s writ¬ 
ten statement under oath. He told me in February, 1922, 
his entire assets were sold bv the bank at the instance of 
the Banking Commissioner; that the transaction wasi closed 
and he was $23,000 in debt, without an asset. He gave his 
note for $10,000, and also signed the name of the 
04 Sanitary Grocery Company on it, of which he was 
part owner, a little corporation, and he gave another 
note of approximately $3,000 signed by another party, 
whom he did not remember at the time. I did not look for 


the third party, but am certain it was his brother^ The 
entire value of his holdings in the Sanitary Grocery Com¬ 
pany was approximately $3,000, which was the greatest 
line of credit that could have been given upon the collateral 
which is attached to any note. $20,000 of it was lost on 
February 4th, I think it was, in 1922. and represented 
closed transactions at that time. All of these facts were 
not known to me when the Court report was drawn. They 
were discovered later; we would probably find still more 
if we went in there and shifted the assets. For these notes 
given to the bank, neither Alex. Moore nor the Sanitary 
Grocery Company received any consideration. Alex. jMoore 
said Feeble said he would not put those notes in the bank. 
Feeble did put one of the notes in the bank at the time it 
was executed. He carried the other one, evidently as a 
cash item, filed among his assets, and concealed it for a 
matter of a couple of weeks and then eased it in so that 
the examiners could not trace it as being the identical trans¬ 
action. Feeble promised Alex. Moore that if the Banking 
Commissioner should force him to collect those notes, lie 


would tear them up before they ever got out of his fyands. 
Feeble died, and the notes are still in existence and unpaid, 
uncollected, and uncollectible, and have been sol since 
G5 1922. The loss of $20,000 occurred in 1922, as his 
total indebtedness was $23,000 and his Sanitary 
Grocery stock had a value of aproximately $3,000.00. 
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Iii 1923, $4,616.65 has been charged from the loan and dis¬ 
count register. As I recall it now, one of those loans was 
made by Keeble to his own tenant farmer for the purpose 
of paying rent to Keeble. I could not identify that identi¬ 
cal transaction. I found it in the record and located it on 
the examination. All of these loans were identified to me 
by Messrs. Strauss, Barton and Salcher, as being absolute 
losses. One of the loans was made to a partner of his son, 
farming with him about 250 miles awav. 

In 1024 there has been taken out of the loan and discount 
register an item of $2,000 of R. E. Childs. This loss was 
admitted bv the officers of the bank in the examination of 
October, 1924, and the bank examiner instructed its elimi¬ 
nation. It \yas not charged off until about January 15, 
1925; two weeks after an illegal dividend was paid, with¬ 
out having first purged the books of known losses and in 
violation of specific instructions of the Banking Commis¬ 
sioner in that respect. In that year all of the Keeble 
paper was taken out which I knew at that time would 
66 be a complete loss in 1924. However, it appeared later 
these were lost in 1922. I interrogated the son who 
was at one time a partner with his father, and ascertained 
the true condition as he and his father knew it. Upon the 
Keeble paper it was a loss of approximately $17,000 or 
$18,000 after the son had recovered and applied approxi¬ 
mately $5O,0Q0 of life insurance to his father’s indebted¬ 
ness. In other words, his father was insolvent from 1922 
to 1924 by approximately $70,000, and was still borrowing 

monev when he could in those vears. Mv testimonv is sub- 
» • • • 

ject to correction in that part of the paper was that of a 
woman partner of Keeble in the real estate deal at Fort 
Worth, on which there was an ultimate loss of $5,750. She 
was Miss Millett, who borrowed $10,000 in 1922. I have 
here sheets from tlie liability ledger of the bank, each bear¬ 
ing the name of a certain party, and being original records 
of the bank which have since been in the custody of the 
Banking Commissioner until forwarded here. This book 
was used in mv revision of its accounts. It is an inventorv 


made by the assistant cashier of the bank compiled from 
the original notes, reproducing the number of the note, the 
date of the transaction, and the amount of the total liabil¬ 
ity, but does not show the rate of interest. The 
67 customary interest rate for good paper in Texas 
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would be S%. This bank made hazardous loans upon 
a 10% rate of interest. In this liability ledger, I have 
the account of the Sanitary Grocery Company whiclj shows 
it came into the bank as a loan on October 31, 1922,‘(having 
been carried as a rediscount, guaranteed in another bank 

v # i 

from Februarv to October. The note remained in the bank 

• i 

in substantially the same amount until it closed, and is 
now on hand, unpaid, uncollected and uncollectible. While 
the note appears in this record to be reduced and elimi¬ 
nated, it is only continued or renewed—the full note being 
eliminated in the balance column here, which is fcnerelv 
preparatory to making the next subsequent entry as a 
record of the true liability. I also have the page from Alex. 
Moore which shows a note entered on January 13, 1922, 
for $10,000. This note or its continuation was still on hand 
and the last information I had was it is uncollected and 
uncollectible, and was taken merely for the accommodation 
of the bank. I have here the accounts of Kceble Brothers 
and Company from the ledger; also for James Keeble, Jr., 
showing a liability on December 31, 1921, of $2,400; on 
December 31, 1922, of $2,850; on December 31, 19|23, of 
$2,193; and on December 31, 1924, of $1,500. 

08 Don Keeble\s sheet shows he owed $300 o the 
bank at the end of 1922, and $1,782.50 at the end of 
1923 and $3,202 at the end of 1924. The sheet for Mrs. 
Millett shows her note came into the bank for $10,000 on 
September 23, 1922, being six months paper. At the close 
of 1922 it remained at $9,000; at the close of 1923 it was 
$6,500, and at the final closing of the bank, remained $5,750. 
The reduction having been made by Mrs. Tidball, a [party 
interested with her in this venture with Mr. Keeble. I 

The banking rule concerning the amount of loans j to be 
made and secured by personal signature is 25% of the 
capital, surplus and profits of the bank. This rule was 
exceeded in these loans. On December 31, 1924 I ascer¬ 
tained the bank president had been continuously insolvent 
since 1922 by approximately $70,000, and his home wa^ con¬ 
tinuously mortgaged since that time. 

Petitioners here offered in evidence the original returns 
of the bank made upon a cash basis for the calendar years 
1922 and 1923 as Petitioner’s Exhibits Xo. 5 and 6 for pur¬ 
poses of computing net losses, if any, under Rule 5|0 for 
those vears. Said exhibits disclose: 





48 


C. 0. AUSTIN VS. G. T. HELVERING. 


69 

Gross income 
Deductions . 


1922 

38,216.29 
(1) 34,630.76 



1923 


42.166.53 

34.318.53 


Net income 
Tax . ... 


3,585.53 7,848.00 

198.19 731.00 


(1) 1922 no bad debt deduction. 

(2) 1923— 


L. L. Poole . $38.00 

W. E. Clark. 45.00 

A. W. Gardner . 1,000.00 

B. L. Snowden . 224.00 

Clias. Kredel . 208.00 

S. J. Spoor. 3.40 

Ledger Shortage . 53.59 


Total 


$1,571.99 


('/-oss-examination: 

I examined this bank for the first time after its closing 
and probablv did not get to it until the fall of 1927. Mv 

1 » v' ft 

examinations are always post-mortem examinations. My 
direct testimony about the worthlessness of paper in this 
bank was given from its records, and those of the Banking 
(’ommissioner. I determined the Alex. Moore note of 
$10,000 to be worthless in 1922, because the Banking Com¬ 
missioner's records showed it was worthless back in 1922. 
The books of the bank were padded, in that they reflected 
the note as good paper during the years 1922, 1923 and 
1924, and as an asset. In my examination, during 
70 1927, I charged off the Alex. Moore note as of 1922 

and the Sanitary Grocery Company note as of 1924, 

because of its insolvency in that vear. I never knew for 

• % 

quite a while that it was a purely fictitious note, not au¬ 
thorized by the corporation. 1 got that information from 
the sworn testimony of Alex. Moore given to me. 1 never 
examined the books of the Sanitary Grocery Company be¬ 
cause it was out of existence before I ever heard of it. I 
know what the company was worth in 1922 because we had 
the examiner’s report relative to the value of its business. 














C. O. AUSTIN VS. G. T. HELVERING. 


I 


49 


I have that report here. The examiner did not kiiow the 
true condition of the said note in 1922. It had a semblance 
of regularity which was deceptive. 1 got the information 
that Alex. Moore owned $3,000 worth of stock in the Sani¬ 
tary Grocery Company from the examiner’s repcjrt. Of 
course, all this information came to me from the character 
of my duties. It would all be hearsay, and the judge has to 
pass on it from the hearsay standpoint. A loan bearing 
8% interest and approved by the directors, is no different 
from the viewpoint of legality, from a note bearing 10% 
interest and approved in the same manner. All my infor¬ 
mation with respect to the books of this bank as tjo what 
notes were charged off, was secured after I made mv 
71 report in 1927. To have any criminal prosiecution 
of the officers of this bank, they would have! had to 
dig up Mr. Keeble, who was dead at the time. The directors 
approved all loans from two to six weeks after they were 
made, some of them maturing before they were ever ap¬ 
proved. If a loan was not valid; if it had not beenjpassed 
on by the directors—regardless of whether Mr. Keeble 


was there or not—the directors would not be subject to 
prosecution as the only party liable for the man making the 
loan. If a loan is made legally, it should be approved be¬ 
fore paying out the money. When the Banking Commis¬ 
sioner authorized me to make this examination ^nd re¬ 
write the bank’s books, I went back to the year 19|21, be¬ 
cause that was the first year in which I found evidence of 
improper action. I did not agree with the bank books, and 
have changed them to show said losses in prior years. 
Subsequent information shows that some charges made by 
me should have been put into some other year. On Decem¬ 
ber 31, 1922, the capital stock and surplus was $100,974.88. 

Thereupon, the liability ledger sheets from which the 
witness testified were offered in evidence as Petitioner’s 


Exhibit No. 7. The substance of said Exhibit is as follows 


Sheets for each borrower with showing thereon of amounts 
of obligation, interest charges, payments and new obliga¬ 
tions, if any, and balance owing by the borrower to 
72 the bank, which net showing being summarized! in the 
testimony of witness Moore as to individual borrow¬ 
ers, is not repeated. 


4—6301a 
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73 John Barton, being duly sworn, as a witness for 
petitioner, by his deposition duly offered, testified 

in substance: 

I reside at Utly, Bastrop County, Texas, and am a 
farmer. During the years 1933, 1933 and 1934, I was a 
director and stockholder in the Merchants and Farmers 
State Bank of Elgin, and Janies Keeble was president of 
the bank. Once in each month the directors passed upon 
loans which had been made during the previous month. 
As a rule regular monthly meetings were held. Loans and 
discounts were actually made by Mr. Keeble, president. 
Alex. M. Moore of Elgin, prior to February 4, 1933, was 
having cotton through the bank, and it was mv understand- 
ing his purchases were covered by bills of exchange with 
the bank. My information is the Banking Commissioner 
instructed the bank to close out these cotton transactions, 
but I do not remember the date. Regarding a note of 
Moore for $10,000 held by the bank on February 4, 1933, 
he did not borrow anv monev, and the note was to cover 
the losses in the cotton transactions closed out about that 
time and so determined. 

Regarding notes in the bank on December 31, 1934 of 
James Keeble, president, for $5,000; Keeble Brothers and 
Company for $10,000; Mack Keeble for $1,000; 

74 James Keeble, Jr., for $1,300; Don Keeble for $1,- 
511.93; Leon Keeble for $7,000, and Anna B. Millett 

for $7,000. James Keeble was president of the bank; I 
think James, Jr., headed Keeble Brothers and Company, 
and Mack and Don were sons of the president and Leon 
was his brother. The loans to these individuals were made 
by James Keeble, president of the bank, and none of them 
were approved by the directors before they were made. 
1 was not personally acquainted with Anna B. Millett. She 
seemed to own some property in the suburbs of Fort 
Worth. Mr. Keeble was acting for her in some capacity, 
and they said he expected to make $100,000 out of it. In 
that connection, this loan was got through to Mrs. Millett. 
Mr. Keeble died about the time the bank closed. 

Henry Barber who had loans from the bank of $4,309.50 
in 1933 was a tenant farmer. 1 do not know whether all of 
the loan was secured. Thomas A. Gage, whose notes for 
$1,110.60 were held by the bank at the end of 1922, was also 
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a tenant farmer, and the debt would be worth \yhat the 
security would pay for. I do not know the occupation of 
W. C. Lawlion, who was then indebted to the bank for 
$106, or anything about him. Concerning other parties 
then indebted to the bank, my knowldege of them is 
75 that Bee Cathey, owing $1,194.53; Berryj Doyle, 
owing $280; Wesley Ilanson, owing $700; jt>e Mor¬ 
ris, owing $477; Steve Morris, owing $142.50; L. M. Ros- 
cendes, owing $498; W. Wesson, owing $224; Mrs. J. X. 
Whitten, owing $610.50; and O. 1). Wylie, owing 8490.12; 
were tenant farmers, excepting possibly Wesson, and as a 
rule about all they had was their work stock. I jdid not 
know what their resources were, nor did I know t ln|dr abil¬ 
ity to pay the notes held by the bank on December 3|1, 1922. 
The notes would be worth whatever the security would 
sell for. R. E. Childs, who owed the bank $5,114.23 at that 
time was a farmer with a little sandv farm near Elgin, 
covered bv homestead. I do not know whether he was 


farming his own land at that time, but he went to South 

. . i 

Texas where he rented land, working with one of Mi-. 
Keeble’s sons. 

The State bank examiners examined this bank during 
the years 1922, 1923 and 1924, and I was present o|i some 
of these occasions. The examiner questioned the| direc¬ 
tors and officers as to these loans, and criticized the iChilds 
loan, as to which we admitted then that part of same was 
a loss. I do not recall if the loan was then actually charged 
off the books. These notes to tenant farmers carried 109< 
interest on the face of the notes. On notes properly se¬ 
cured, S c /c was charged. I borrowed money at that rate, 
but tenant farmers were charged 10%. This was tip cus¬ 
tomary rate of banks in Elgin and Bastrop, jl told 
76 Mr. Keeble it was a question of time until that busi¬ 
ness would break any bank, but he thought it brofit- 
able and for some years it was, and he continued to make 
the loans. 

C'ross-examinatiov ; 


I did not have charge of the loans and discounts, il was 
present at most of the director meetings during the years 
1922, 1923 and 1924. T don’t think we had any committee; 
the board of directors approved the loans. 

5—6301a 
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Re-dired exa m in at io n .* 

These loans were always approved pro forma after they 
had been made. 1 approved them in this way, because I 
trusted the whole thine; to Mr. Keeble’s judgment—his 
knowledge of jthose people; and I supposed he knew what 
he was doing; there wasn't anything else to do at the 
time. Some loans were made that I did not approve of, 
but I thought the best interests of the bank were served 
in approving them when they came up. I knew the bank 
was not in th,e best shape. My brother and I owned 20 
shares each, and he sold his because he did not like the 
situation. I kppt mine and tried to work the thing out. I 
could have got out the previous year without any loss, 
but tried to stav with Mr. Keeble for the benefit of the 
bank and the depositors. At the time of approval 

77 the parties had been paid the money loaned to them. 

Re-cross examination: 

Records were kept of when the loans were made, and 
also minutes of the meetings where the loans were ap¬ 
proved, as I recollect. All the loans were made before 
they were approved, as I recollect. It is possible they 
were approved first, but 1 don’t recall any. Whoever had 
charge of the loan knew it would be approved, and its 
approval was only a formal act. 

Re-direct examination: 

President Keeble owed the bank $7,000, and I loaned him 
$2,000 to reduce it, which has never been repaid. I identify 
the income tax return for 1924 as Respondent’s Exhibit A. 

Re-cross examination: 

I know Mr. Keeble’s signature, and that of Mr. Strauss 
on this Exhibit. 

78 Earl Strauss, being duly sworn as a witness for 
petitioner, testified by deposition in substance: 

1 reside in Elgin and am a farmer. In 1922, 1923 and 
1924. I was vice president, cashier and a stockholder and 
director in this bank, and familiar with its business dur¬ 
ing its those years. 1 know the nature of the bank's trans¬ 
action with Alex. M. Moore at that time. In 1920 and until 
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about 1922, lie was having cotton and then engaged in tlie 
mercantile business while continuing to buy cotton. His 
cotton business was handled bv bills of exchange! carried 
by the bank. 1 do not know if the Banking Department 
instructed the bank to sell the cotton and close out (lie loss 
on the Alex. Moore exchange account. We woke jup that 


we had a loss in this cotton account, and beat the Banking 
Department to it. We went to see the Banking Commis¬ 
sioner and got his advice instead of his coming down and 


instructing us what to do. 1 believe his advice was jo close 
out the account and ascertain the loss. This was done and 


the loss then ascertained was about $20,000. At that time 
a note of Moore for $10,000 was taken into the assets of the 
bank to take care of this loss. I think the note was taken 
before the cotton was ever sold, and it was used as a mar¬ 
gin to cover up the loss. Xo money was evcfr paid 

79 out bv the bank on this note, and the bank held it 
when it closed. As to Moore’s financial condition 

thereafter, you might have closed out his business and col¬ 
lected it—I don’t know—that is guess work about those 
kind of things; sometimes they can pay when the\j think 
they can’t; sometimes they can when they won’t. (|)n De¬ 
cember 31, 1921, the bank had $5,000 of obligations! of its 
president. I had known him for 40 vears. In December, 
1924, he had no assets whatever from which payment of 
the bank debt could be made. From one standpoint jit had 
no value, but the notes were good, as we go in the business 
on moral risk. A moral risk turns out bad sometimes. 
I am broke right now, but I can go over there to thc[ Aus¬ 
tin National Bank and borrow some monev on friendship. 
In December, 1924 I know the bank held obligations of 
Keeble Brothers and Company, Mack Keeble, James Kec- 
ble, Jr., Don and Leon Keeble, and Anna B. Milletj. At 
that time I did not know Mrs. Millctt. Mack, Jamejs and 
Don were sons of James Keeble, and Leon was his brother. 
The loans represented by these notes were made by Presi¬ 
dent Keeble. The $10,000 to Keeble Brothers and j Com¬ 
pany was a capital loan for the purpose of doing busi¬ 
ness, and the company was old man James Keeble himself. 
The others did not have any property or resources. In 
December, 1924, it is hard to give a value to jthese 

80 loans, as thev were better 12 months after the [com- 
pany started to operate than when it began. I (knew 
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nothing about Mrs. Millett, except from Mr. Keeble and 
her financial statement, and we don't know whether that 
was correct or not. I learned she owned some Fort Worth 
property, which they were marketing as a subdivision. 
The loan was, made by President Keeble for the bank, and 
he stated to |me if the thing went over, he would make 
$100,000 out of it. Whether in commissions or partnership, 
I don’t know. When the loan was first made, or perhaps 
later, her mother endorsed the note. 1 don’t know whether 
anything has been recovered from her mother since the 
bank was closed. The indebtedness of these Keeble and 
Millett parties were in the bank when it was closed; and 
partial payments had been made on some of them. I have 
had 20 years experience as a banking officer. For the 
aggregate of $32,811, represented by the Keeble notes in 
1924, I would have given a damn sight more to have got 
rid of them than I would have to have bought them. Still 
if you had forced payment on these notes in 1924, you 
might have collected every dollar of it. If the directors of 
that bank and banking department had just said “the 
notes have got to be paid”, they would have had to bor¬ 
row somewhere else. They would have borrowed from 
Peter to pay Paul, and at that time they had pretty good 
borrowing power. They might have been able to have bor¬ 
rowed and paid out at that time. If I had been in another 
bank and the notes had been offered to me, I wouldn't have 
bought them at all. I wouldn’t have given anything 
81 for them. In December, 1922, I knew Henry Barber 
owed the bank $4,300.50, Thomas Gage owed $1,- 
110.60 and W. C. Lawhon owed $106. Barber was a tenant 
farmer; Gage was a farmer who had bargained for a place, 
and Lawhon was a tenant farmer. If these notes were 
offered for sale to me as a banker, I might have bought 
Barber's note for $2,200 which was pretty well secured 
at that time. The Gage note had four mules on it, and was 
endorsed bv his father and father in law—good moral men, 
who didn’t have anything. I wouldn't have bought that 
710 t 0 — 110 t that large. The Lawhon note was just a moral 
loan without security. The notes of Cathey for $1,194, 
Doyle for $280, Hanson for $700, Morris for $497, Morris 
for $142, Rescondes for $49S, Wesson for $224, Mrs. Whit¬ 
ten for $610.50, and Wylie for $490—a total of $4,616— 
were notes of tenant farmers. For all of them, excepting 
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those of Morris and Rescondes, as a banker, I wojild only 
have given what I thought I could get out of the collateral. 
For the excepted notes I would have given 100 cfents be¬ 
cause they had a personal endorsement that would make 
them worth the money. All of these notes were in the 
bank when it closed, but I couldn’t say what the unpaid 
balance was at that time. R. E. Childs, owing $p,114.23 
in December. 1924, was a tenant farmer, living on a 
82 homestead of about 200 acres. I don’t rejnember 
the date, but at some time the bank examiner criti¬ 
cized the note while it was in our possession. Afterwards 
a loss of about $3,100 was sustained on the note, but I am 
unable to state the date it was sustained. When the note 
was criticized, he had to make it out of a crop he was grow¬ 
ing in Texas, and would have probably paid it tjie next 
vear if they had let him alone, but he and the Keebles fell 
out. I persuaded his brother, R. L. Childs, to take over 
the outfit and loaned him $4,000.00. ITis brother paid 
everv nickel of it. I sold R. E. Childs’ farming outfit to 
his brother, R. L. Childs. The receipts of this sale jvere to 
apply on the note. Xo payments were made by! R. E. 
Childs, after I bought his outfit, and we charged put the 
balance, but I could not say at what date. 

Cross examination: 

None of the notes about which I have testified were! deter¬ 


mined to be losses and charged off by the bank in the years 
1922, 1923 or 1924. I identify my signature upon Respond¬ 
ent’s Exhibit A, which is the bank’s income tax return 
for 1924, and supposed to be taken from its books, which 
Exhibit was then offered in evidence for respondent. The 
return made upon a cash basis showed in substance: 

Gross income.$36,439.97| 

Deductions (1) . 31,764.85j 

_i 

$ 4,675.12 

(1) Bad debts included $503.00 (not itemized). 


83 Re-direct examination: 


I have no personal knowledge of the figures and amounts 
stated in this return. 
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Ill liis behalf respondent introduced no witnesses, and no 
exhibits in evidence except those hereinbefore noted and 
described. 

84 It appearing Petitioner's Exhibits 3 and 4 are 
summarized in substance herein but the originals 

thereof are nevertheless reasonably necessary for proper 
appreciation of their contents as related to the issues 
hereof: 

Ordered, that the Clerk of the Board do certify to the 
Court of Appeals of the District of Columbia before the 
hearing date of said petition for review said tendered Peti¬ 
tioner's Exhibits 3 and 4 as an unprinted supplement to 
the record required to be made by any preccipe herein, upon 
conditions prescribed in and subject to the orders of the 
appellate court taken or obtained in the interval by the 
parties regarding receipt thereof as a supplement not to 
be printed apd return thereof to this Board upon conclu¬ 
sion of the case. 

85 Be it remembered the foregoing contains the sub¬ 
stance of all the evidence given on the hearing of 

this cause, and of the proceedings herein, and so same may 
be preserved and made of record this statement of evidence 
is duly stated, approved and signed, and ordered to be 
made of record in the above entitled proceeding this 3d 
dav of August, 1934. 

JED. C. ADAMS, 
Member and Acting Chairman. 

August 3, 1934. Agreed to: 

ROBERT H. JACKSON, 

Asst. \ General Counsel for the Bureau 

of Internal Revenue, Counsel for Respondent. 
CAMDEN R. McATEE, 

Attorney for Petitioner. 
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86 [Stamp:] United States Board of Tax Appeals. 
Filed Alii?. 3, 1934. 


United States Board of Tax Appeals. 

i 

Docket No. 19323. 

Charles 0. Austin, Statutory Receiver of Merchants and 
Farmers State Bank of Elgin, Texas, Petitioner, 


Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Prcccipe. 


The Clerk will please include the following in the record 
for the Appellate Court upon the petition for review taken 
by petitioner herein: 

1. Docket entries. 

2. Order of redetermination—entered December 29, 1926. 

3. Order setting same aside—entered June 28, 11927. 

4. Amended petition—filed July 13, 1927. | 

5. Answer thereto—filed August 5, 1927. 

6. Memorandum opinion—entered May 16, 1933. 

7. Decision—entered August 17, 1933. 

8. Order vacating decision of August 17, 1933—entered 

November 16, 1933. | 

9. Decision—entered January 2, 1934. 

87 10. Stipulation of jurisdiction—filed March 27, 

1934. 

11. Petition for review—filed March 27, 1934. 

12. Statement of evidence—filed. 

13. Any orders enlarging time for preparation i>f evi¬ 
dence and transmission and delivery. Not included in rec¬ 
ord. 

14. This praecipe. 

(S.) CAMDEN R. Me A TEE, 

Attorney for Petitioner. 

Notice and objection waived and receipt of copy acknowl¬ 
edged July 31, 1934. 

ROBERT H. JACKSON, 
Attorney for Respondent . 
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88 United States Board of Tax Appeals, Washington. 

Docket No. 19323. 

Charles 0. Austin, Statutory Receiver of Merchants and 
Farmers State Bank of Elgin, Texas, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 87, inclusive, 
contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office 
as called for by the praecipe in the appeal as above num¬ 
bered and entitled. 

In testimony whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 20th day of 
August, 1934. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, United States Board of Tax Appeals. 

89 United States Board of Tax Appeals. 

Docket No. 19323. 

Charles 0. Austin, Statutory Receiver of Merchants and 
Farmers State Bank of Elgin, Texas, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On joint motion of parties, it is 

Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceedings in the Court of 
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Appeals of the District of Columbia, be and it is hereby 
extended to Julv 9, 1934. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK, 

Member, 

Dated Washington, D. C., May 22, 1934. ; 

Now, August 20, 1934, the foregoing order enlarging time 
certified from the record as a true copv. 

B. D. GAMBLK, 

C Jerk, U. S. Board of Tax Appeals. 

90 United States Board of Tax Appeals, j 

I 

Docket No. 19323. 

Charles 0. Austin, Statutory Receiver of Merchants and 
Farmers State Bank of Elgin, Texas, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

Upon motion of counsel for petitioner, it is 
Ordered that the time for preparation of the evidence and 
for transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the United 
States Court of Appeals of the District of Columbia be and 
it is herebv extended to August 9, 1934. 

[Seal U. S. Board of Tax Appeals.] j 

(Signed.) EUGENE BLACKj 

Member. 

Dated Washington, D. C., June 29, 1934. 

Now, August 20, 1934, the foregoing order enlarging time 
certified from the record as a true copv. 

B. D. GAMBLE,! 

Clerk , U. S. Board of Tax Appeals. 
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91 United States Board of Tax Appeals. 

Docket No. 19323. 

Charles 0. Austin, Statutory Receiver of Merchants and 
Farmers State Bank of Elgin, Texas, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 

Ordered that the time for transmission and deliverv of 

% 

the record sur petition for review of the above entitled pro¬ 
ceeding in the United States Court of Appeals of the Dis¬ 
trict of Columbia be and it is hereby extended to Septem¬ 
ber 15, 1934.. 

[Seal U. S. Board of Tax Appeals.] 

(Signed.) ERNEST H. VAN FOSS AN, 

Member. 

Dated Washington, D. C., August 9, 1934. 


Now, August 20, 1934, the foregoing order enlarging 
time certified from the record as a true copv. 

B. D. GAMBLE, 

Clerk , Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 6301. 
Charles O. Austin, Statutory Receiver, etc., Petitioner, vs. 
Guy T. Helvering, Commissioner of Internal Revenue. 
United States: Court of Appeals for the District of Colum¬ 
bia. Filed Sep. 8, 1934. Henry W. Hodges, Clerk. 
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In the United States Court of Appeal 
for the District of Columbia 


No. 6301 

I 

Charles O. Austin, Statutory Receiver of MEn¬ 
chants and Farmers State Rank of Elgin, Texas, 
petitioner 

v. 

Guy T. Helyertng, Commissioner of Internal 

Revenue, respondent 


OX PET IT I OX FOR REVIEW OF I) IP'I SI OX OF TIIE EXITED 
STATES HOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

The only previous opinion in this case is that of 
the United States Board of Tax Appeals (R. 12- 
22), which is not officially reported. j 

JURISDICTION 

This appeal involves Federal income taxes for 
the calendar vear 1924, and is taken from a decision 
of the Board of Tax Appeals entered January 2,1 
19:14 (R. 24). The case was brought to this Court 
by a petition for review filed March 27, 1934 (R. 


2 


25), pursuant to Sections 1001—1003 of the Revenue 

Act of 192(5, c. 2 44 Stat. 9, 109, 110, as amended 

by Section 1101 of the Revenue Act of 1932, c. 209, 

47 Stat. 1(59, and as amended bv Section 519 of the 

« 

Revenue Act of 1934, c. 277, 48 Stat. 680. 

QUESTIONS PRESENTED 

1. W hetlier there is evidence to support the 
Board's finding that certain transactions are debts 

not ascertained to be worthless within the vears 

% 

involved: and that the same are not losses. 

2. Whether the Board committed prejudicial 
error in the exclusion of certain evidence offered bv 
the taxpayer. 

STATUTE AND REGULATIONS INVOLVED 

The statute and regulations involved are set 
forth ini the Appendix, infra, x>P- 21-29. 

STATEMENT 

The 'Merchants and Farmers State Bank of 
Elgin. Texas, was incorporated in 1906 under the 
banking laws of the State of Texas for the pur¬ 
pose of conducting a banking business (R. 33). 
In December 192(5 the bank became insolvent and 
was closed and taken over bv the Banking Com- 
missioner of the State of Texas as Statutorv Re- 
ceiver for the purposes of liquidation (R. 7, 11). 
The Banking Commissioner then took charge of 
the bank's assets, proceeded with liquidation, re¬ 
stated his accounts, made his report to the District 
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Court of Bastrop County, Texas, and continued the 
liquidation (R. 31). The corporation was legally 
dissolved on April 29, 1927 (R. 7). Included! in 
the petitioner's assets at the time of closing! in 
1926 were certain notes, all of which had been ap¬ 
proved by the board of directors of the bank 
either before or after the loans represented 
thereby had beta) made—probably after (R. 51, 
32). None of these notes was determined to luf a 

i 

loss and charged off as such bv the bank, or bv 

* •- •/ 

the bank examiners, in the vears 1922, 1923, or 
1924 (R. 55). The testimony of the petitioner's 
witnesses. Barton and Strauss, is to the effect thjit, 
although these notes were not first-class paper— 
in fact, poor loans—none was worthless durilig 
these years (R. 50-51, 53-55). Furthermore, tlie 
returns filed by the bank for the years 1922 a^id 
1923 (summarized at pp. 47-4S of the Record) dis¬ 
close 4 that no bad debt deduction was claimed or 
taken by the petitioner on account of said notes 
in either of these* vears. During each of the vears 
1922. 1923. and 1924. the Banking Commissioner 
had supervision of the bank anel examined its 
books (R. 51). The* Special Liquidating Agent 
of the Banking Department, one Moore, examined 
the bank for the first time after its closing, and 
“probably did not get. to it until the fall of 1927.!' ? 
His examinations were always post mortem exam¬ 
inations. and his testimony about the worthless¬ 
ness of paper in the bank was based solely upon 
an examination of its records and upon those df 


tlu* Banking Commissioner (R. 4S). Further¬ 
more. lie testified, “Subsequent information shows 
that some charges made bv me should have been 
put into some other year" (R. 49). 

Further references to the testimony of the peti¬ 
tioner's three witnesses relative to the specific 
items will be made in the argument. 

The following was offered by the petitioner but 
was excluded by the Hoard: 

1. The witness Moore was asked by the petitioner 
if the Bunking Commissioner had contact with the 
Bureau of Internal Revenue, or whether his rec¬ 
ords were open to the Bureau: this for the purpose 
of showing that liis facilities for the construction, 
reconstruction, or examination of the books of the 
bank were* always available to respondent. Re¬ 
spondent's objection as not relevant was sustained, 
and petitioner excepted (R. 31). 

2. Petitioner's Exhibits 3 and 4. Exhibit 4 being 
the Banking Commissioner's report to the District 
Court in the form of a petition, and Exhibit 3 being 
the court decree thereon. The exhibits were ex¬ 
cluded on the respondent's objection that the same 
were not relevant to the issues, and the petitioner 
excepted (R. 31-32). 

3. Statement of claim for an additional tax and 
interest assessed against the bank, dated Februarv 
1, 1927. and filed with the State Banking Commis- 
sioner by the Collector of Internal Revenue for the 
District of Texas in which the bank was situated. 
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Tlie purpose of the offer was to show that siijice 
respondent- had assessed said tax and made claim 
then 1 for against the Banking Commissioner jas 
liquidator, he had made himself a party to the 
liquidation and was hound by the order of the Sthte 
Court approving the State Hanking Commission¬ 
er's accounts. ( \mnsel for tin* respondent objected 
on the ground that he had admitted that no ie- 
fieiencv in tax for the Year 1924 was owing by the 
bank, and that said claim was therefore not rele¬ 
vant to the issues of this case. The objection wgs 
sustained, and the petitioner excepted (R. 32).j 
Upon an examination of the bank's income-tax 
return for the year 1924, the respondent deter¬ 
mined a deficiencv of $465.27 as a result of the djs- 

allowance of a deduction claimed bv the bank \u 

‘ . I 

its return for that year m the sum of $2,,722.15, jis 
having been paid bv it to the bank guaranty fund 
(Ii. 30). The bank appealed to the Board for re¬ 
determination. Counsel for both parties thereupon 
stipulated said deficiency to be $123.97, and aju 
order was thereupon entered by the Board rede¬ 
termining a deficiencv in the bank's tax for said 

V • 

year in said sum. AVliile said stipulation was being 
arranged, without the knowledge of the parties, tile 
bank was declared insolvent and its affairs taken 
over by the Banking Commissioner of Texas. 
Upon the intervention by the Banking Commis¬ 
sioner, said determination was set aside bv the 
Board, and leave granted to him to file an amended 
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petition as Statutory Receiver. Said amended pe¬ 
tition claimed no deficiency for the calendar vear 

% • 

1924 and recovery as overpayment of the original 
tax paid for that year. Respondent admitted error 
in disallowing pavment to the guaranty fund, and 
conceded that the Board should determine no de¬ 
ficiency for 1924. The appeal then proceeded upon 
the issue made bv the Banking Commissioner, that 

• V 

the taxpayer had made an overpayment of tax for 

that vear. 

% 

The Board held that the items in controversy 

• 

were properly classified as debts and were not de¬ 
ductible because not ascertained to be worthless and 

charged off in anv vear in controversy. With re- 

• • • 

speef to a question raised as to the sufficiency of an 
allowance made by the Commissioner <>n account of 
depreciation, the Board held that no sufficient evi¬ 
dence had been offered to justify overturning the 
determination of the Commissioner. With respect 
to a claim for deduction on account of an alleged 
dividend declared but not paid by the petitioner, 
the Board held it did not appear from the evidence 
that the same had anything to do with the deter- 
miuation of the petitioner's correct net income for 
1924, and that the claim therefor might be consul- 
ered as abandoned. 
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ARGUMENT 


l 

There was no question of a deficiency before tjie 
Board. The only question presented for its deter¬ 
mination was whether or not there had been in 
overpayment of income taxes for the year 1924 re¬ 
sulting from alleged net losses for 1922 and 192(1, 
also alleged losses for 1924. 

Petitioner contends that certain loans were 
worthless from their incipience and, therefore, 
should be considered as losses in the vears made, 
viz, 1922. 1923, and 1934. There were also issues 
raised as to depreciation and as to an alleged divi¬ 
dend of $5,000. The Board held (R. 21-22): 

I 

This Board and the courts have drawn the 
distinction between losses of the kind peti¬ 
tioner is claiming here and deductions for 
bad debts in a number of cases. .1. W. 
Skaer, 10 B. T. A. 247; Peoples Trust Co., 
10 B. T. A. 1204; National City Batik, 11 
B. T. A. 099; St. Joseph Valley Bank, 15 
B. T. A. 185; Porter v. United States, 2% 
Fed. (2d) 882; Ledger v. United States, 37j 
Fed. (2d) 775: I). P. Harris Mfg. Co., 24 
B. T. A. 752; Bank of Wyoming, 22 B. T. A.j 
1132. 

The facts of the instant case are verv sim- 
ilar to those which were present in Porter 
v. United States, supra. In that case thej 
(ourt, in denying the taxpayer's claims for 1 
losses based upon very similar contentions 1 


iooo:: 7—u.i 
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to those made by the petitioner in the instant 
case, said: 

We agree with the District Court that the 
losses involved in the present case were 
really but sums of money due upon express 
contracts under which the borrowers were 
obligated to pay. * * * The conduct of 

the bank officials may have been reprehensi¬ 
ble and in failing* to charge off certain over¬ 
due and unsecured loans thev mav have vio- 

• • 

lated the banking laws of the State of Idaho 
but the testimonv sustains the finding that 
in negotiating such loans the officials of the 
bank acted without fraudulent purpose to in¬ 
jure the bank or to appropriate the sums to 
their own use to the detriment of the bank. 

On authorin' of the above cases we hold 
% 

that the items in controversy are properly 
classified as debts and are not deductible be¬ 
cause n<>t ascertained to be worthless and 
charged off in anv vear in eontroversv. 

As to issues (b) and (c) of the petition, 
relating to depreciation, no sufficient evi¬ 
dence has been offered to justify us in over¬ 
turning the determination of the Commis¬ 
sioner. The income-tax returns of the Bank 
which were introduced in evidence show that 
for each of the years in question the tax¬ 
payer took deductions for depreciation upon 
its Banking House, as well as furniture and 
fixtures. These deductions, respondent al¬ 
lowed. We see no reason to disturb them. 
***** 

As to error (e) it has not appeared by the 
evidence where the alleged dividend of 
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i 

$5,000 has anything to do with the deter¬ 
mination of petitioner’s correct net income 
for the year 1924. Petitioner says nothing 
about this issue in his brief, and it mav be 

. * j 

considered as abandoned. At any rate there 
is no evidence to show that the Commis¬ 
sioner committed any error with respect jto 
this dividend. 

See Douglas Count// Light <(’* Water Co. v. Com¬ 
missioner, 42 F. (2d) 904 (C. C. A. 9th) : Johnti. 
Farish d* Co. v. Commissioner, 31 ¥. (2d) ^9 
(C. C. A. 8th). | 

The taxpayer is claiming a deduction. To pre- 
vail, he must bring himself clearly within the pro¬ 
visions of the statute and the regulations promul¬ 
gated thereunder and not in conflict therewith. 
It fold Co. v. Hernandez, 21)2 U. S. 62, 66, and cases 
there cited. 

Here the deductions are claimed as losses, it 

is well settled that these must be evidenced bv coml- 

* 

pleted and closed transactions. Article 141, Regu¬ 
lations 62, infra, pp. 22-23. Douglas Comity Light 
d’* Water Co. v. Commissioner, supra. And in tli 
case of S/tying City Foundry Co. v. Helve ring 
292 U. S. 182 (petition for rehearing denied, 292 
U. S. 613), the Court said (p. 189) : 

The making of the specific provision as tb 
debts indicates that these were to be con¬ 
sidered as a special class in that losses or. 
debts were not to be regarded as falling; 
under the preceding general provision. 
What was excluded from deduction under 
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subdivision (5) 1 cannot be regarded as al¬ 
lowed under subdivision (4)' * * V 

We submit there can be no question that the 
items here involved were debts, which, to he deduct¬ 
ible must meet the tests of subdivision (5)* of sec¬ 
tion 234 (a) of the Revenue Act of 1921, and not 
to deductions as losses under subdivision (4) of 
said section. 

Whether or not the loans in controversv were 

*■ 

debts not ascertained to be worthless and charged 

off in the vear in controversy, as found bv the 
•- « « 

Board, is a question of fact, and if there be evidence 
to support the Board's linding. it should not be dis¬ 
turbed. IllJcson v. Anderson, (>7 F. (2d) 323, 327 
(('. (\ A. 2d) : lid verimj v. El Ik I V. (70 F. (2d) 

7(51, 7(53 (App. D. C.). 

» 

None of the items claimed as losses here were 
closed transactions in 1922, 1923, or 1924. Tliev 
were debts evidenced by promissory notes, in most 
instances secured bv collateral. The loans had been 
approved by the Board of Directors of the bank, 

1 The bad debt subdivision of section 2-A (a) of the Rev¬ 
enue Act of la is. 

• fhe loss subdivision of section 2-A (a) of the Revenue 
Act <>f mis. 

;; It i> respect fully submitted that, insofar as the decision 
of this Court in Fa ddson Grocery ( o. v. Lu< y/-*. .*17 F. (*2d) 
s<K». is in conflict with this decision, it is overruled therein*. 
It is to be [observed that the Supreme Court granted certi¬ 
orari in view of the conflict between the decision of the 
C ircuit Court of Appeals for the Seventh C ircuit in the 
Spriny City Foundry ( o. case and cited decision of this 
Court, among others, resolving such conflict in favor of the 
former. 
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and during each of the years the bank was exam- 

i % 

ined bv the State Banking: Commissioner. None of 
the items were determined to be worthless in alny 

i * 

of the years, and during said years none wcjme 
charged oft the books. 

Specifically, the petitioner's evidence in respect 
of the notes and their worth consisted of the testi¬ 
mony of Moore, Special Liquidating* Agent (R. 
30-02. 42-49), and the depositions of Barton (|R. 
50-52) and Strauss (R. 52-55). The respondent 
introduced no evidence. \Ve set Forth the notes in 
controversy with references to the evidence. This, 
we submit, clearly supports the Board's finding 
that they were not completed transactions in the 

years involved and therefore not losses: 

%• 

For 1022 

1. Barber notes, $4,309.50. Barton testified 

(R. 50): ] 

Barber * * * was a tenant farmer, jl 

do not know whether all of the loan was se¬ 
cured. 

Strauss testified (R. 54): 

IF these notes were offered for sale to me als 
a banker. I might have bought Barber’s note 
for $2,200 which was pretty well secured at 
that time. 

2. Gage notes, $1,110.60. Barton testified (R. 

50-51) : I 

Gage * * * was also a tenant farmer, 

and the debt would be worth what the secur¬ 
ity would pay for. 


12 


Strauss testified (R. 54) : 

The Gage note had four mules on it. and was 
endorsed bv his father and father-in-law— 
good moral men, who didn't have anything. 

3. Lawhon note. $106. Barton testified (R. 51) : 

T do not know the occupation of \\\ C. Law¬ 
hon * * * oi* anything about him. 

• V 

Strauss testified (R. 54): 

T|ie Lawhon note was just a moral loan with¬ 
out security. 

4. Moore note. $10,000. Barton testified (R. 50) : 

* * the note was to cover the losses in 

the cotton transactions closed out about that 
time * * *. 

Strauss testified (R. 52-53) : 

* * * he was buying cotton and then en- 

gaged in the mercantile business * * *. 

His cotton business was handled by bills of 
exchange carried bv the bank * * *. We 

c 1 % 

went to see the Banking Commissioner and 
got his advice * * *. I believe his advice 

was to close out the account and ascertain 
the loss * * *. I think the note was 

taken before the cotton was ever sold, and 
it was used as a margin to cover up the 
loss * * *. As to Moore's financial con¬ 

dition thereafter, you might have closed out 
his business and collected it—I don't know— 
that is guesswork about those kind of things: 
sometimes tliev can pav when tliev think 
tliev can't; sometimes tliev can when tliev 
won’t. 
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And the Board stated in its opinion (R. 17): 

A report by one of the bank examiners to 
the State Banking Department of Texas 
dated September 25,1922, says of this $10,000 
loan to Moore: Secured by 74 shares Sani¬ 
tary Cro. Co. Maker, grocery merchant, and 
cotton buyer. Loan represents loss in cotton 
1920 season and very undesirable as maker 
lias practically no financial strength, ile is 
regarded as a good cotton man and has on 
several occasions in the past worked out and 
paid cotton losses and trill probabljj do so 
(({/(tat. Officers of bank admit lot ■ as \ erv 
undesirable but insist on collateral stock 
being worth practically the amount of loan. 
However, in opinion of examiner this stock 
is of uncertain value. This mailer is in 
much heller condition Hunt al l he time the 
loan teas made, vied' (Italics supplied.) 

A similar report was made by the bank examiner 
under date of December 9, 1922 (R. 17-18). 

For 1923 

Cathey, $1,194.53: Doyle, $280: Hanson. $700; 
Joe Morris, $477: Steve Morris, $142.50; Ros- 
cendes. $498: Wesson, $224: Mrs. Whitten, $010.50: 
(). I). Wylie, $490.12. As to all of these notes, 
Barton testified (R. 51) : 

were tenant farmers, excepting 
possiblv Wesson, and as a rule about alltliev 
had was their work stock. * * * The 

notes would be worth whatever the secur ity 

«/ 

would sell for. 
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Strauss testified ( R. 54): 

1 lie notes w * * were notes of tenant 

fanners. For all of them. excepting those 
of Morris and Roscendes. as a hanker. I 
would only have given what T thought 
I rouId get out of the collateral. For the 
excepted notes I would have given 100 cents 
because they had a personal endorsement 
that would make them worth the money. 

For If)24 

1. Keehle notes. Strauss testified (as to the 
$5,000 obligation of the president of the hank) 

(R. 5»>) : 

1 had known him for 40 vears. In Recent- 
her 1024 he had no assets whatever from 
which payment of the hank debt could he 
made. From one standpoint it had no 
value, hut the notes were good, as we go in 
the business on moral risk. A moral risk 
turns out had sometimes. I am broke right 
now. hut I ram go over there to the Austin 
Fatima! Rank and 'borrow some money on 
friendship. 

2. Keehle Brothers and Company notes. Strauss 
testified ( R. 52—55) : 

In December 1924. it is hard to give a value 
to these loans, as they were better 12 months 
after the company started to operate than 
when it began. * "" For the aggregate 

of *22.811. represented by the Keehle notes in 
1924. I would have given a damn sight more 
to have got rid of them than I would have 




ght 
di¬ 
ll rt- 


to have bought them. Still if von had forced 

])avment on these notes in 1924, vou in:. 

have collected everv dollar of it. If the 

* 

rectors of that hank and banking dep 
ment had just said “the notes have got to he 
paid", they would have had to borrow some¬ 
where else. r rhev would have borrowed 
from Peter to pay Paul, and at that time 
they had pretty good borrowing power. 

3. Childs note, $5,114.23. Strauss testified (R. 
55) : 

* * * at sometime the hank examiner crit¬ 
icized the note while it was in our possession. 
Afterwards a loss of about $3,100 was sus¬ 
tained on the note, but I am unable to state 

i 

the date it was sustained. When tlu* n|ote 
was criticized, hi* had to make it out of a c:/op 
lie was growing in Texas, and would have 
probably paid it the next year if they had 
let him alone, but he and tin* Keebles fell 
out. I persuaded his brother * * 

take over tin* outfit and loaned him $4.000j 
His brother paid every nickel of it. 

4. Millet note. Moore testified (R. 47): 

* * her note came into the bank j'or 

$10,000 ***.*** and at the filial 

closing of tin* bank, remained $5,750. 

We submit that this evidence amply supports 
the* Board’s finding. Indeed, upon the undisputed 
evidence, the petitioner is not entitled to the deduc¬ 
tions claimed, because it has established neither 
their worthlessness nor that thev wore charged Off 
in any of the years in question. 


to 

00 . 


1G 



The evidence offered and excluded was offered bv 

* 

the petitioner on the theory that 1 he determinations 
made by the Banking Commissioner, were binding 
upon the Board of Tax Appeals; and that the Com¬ 
missioner of Internal Revenue in tiling a claim for 
a deficiency with the State Banking Commissioner, 
became a party to the proceedings in the* state court 
and is bound by the decree approving the report 
of tin* Banking Commissioner as liquidator of the 
bank. In other words, the contention made is that 
the Board is bound bv tin* determinations of the 


petitioner before it. 

The Board rejected the evidence and the peti¬ 
tioner's contention on authorin' of its decision in 
Guarani // State Batik of Greenville, Tex v v. Com¬ 
missioner, 12 B. T. A. 543. In that case the peti¬ 
tioner also was a Banking Commissioner of the 
State of Texas. Idle Board in a verv well-reasoned 
opinion held that it was not bound by his records. 
It also held that the matter was not res judicata, 
citing Washington, Alexandria, cf Georgetown S. 
P. Co. v. Sickles , 24 How. 333, wherein the Court 
said (p. 341) : 


The essential conditions under which the ex¬ 
ception of res judicata becomes applicable 
are the identity of the thing demanded, the 
identitv of the cause of the demand, and of 
the parties in the character in which they are 
litigants. 
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See also Lyon v. Per in Manufacturing Co., 125 
I . S. 698. TOO; Oklahoma- v. Texas, 256 U. S. 70, 
88; 0/v v. Hadley, 9,6 X. II. 575; Jones on Evidence, 
3d Ed.. §590, ]). 918. 

In the (1 U(t ranty Slate Bank ease the Board said 
(p. 547) : 

The report of the findings of the Te|xas 
Banking Commissioner cannot he accepted 
as competent evidence to establish the facts 
necessary to a decision of the issue invoiced 
in tins proceeding. " * * the court did 

not consider the provisions of the Federal 
statute relating to deductions from income 
for losses tl : irough worthless debts. The 
I nited States was in nowise a party to the 
proceedings in which the Banking Commis¬ 
sioner made a report, and in which the court 
made a decree approving "the Banking Com¬ 
missioner's findings as to the financial con¬ 
dition of the bank when it passed into his 
hands * * *. 

And as the Board said in French cf* Co. v. Com¬ 
missioner, 10 B. T. A. 665, 667, there is a class of 
statutory receivers who take over property pur¬ 
suant to the statute without therebv initiating a re- 
ceivership proceeding in any court. The property 
taken over is in their custody, not in that of any 
court. I nlike a receiver in a proceeding where 
the property is in the custodv of a court, thev nlav 
sue or be sued in any jurisdiction. They repre¬ 
sent the person whose property has been taken 
over, not the court having its custody. Relfe v. 
Bundle, 103 U. S. 222. 
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The Supreme Court of the United States has de¬ 
rided that a national bank receiver is not an official 
of tlie court, although he mav have to secure leave 

i %> 

of some court before performing certain acts. In 
re ('hctu]ood, 165 U. S. 443. See also Porter v. 
Sabin, 149 U. S. 473. 479; Bcrnhcinicr v. Converse, 
206 U. Sh 516; Price v. Abbott, 17 Fed. 506 (C. C. 
Mass.); Armstrong v. Trautnian, 36 Fed. 275 
(C. C. S. D. Ohio). 

Furthermore, the instant case involves the con¬ 
struction and application of a Federal statute— 
whether or not the items in controversy were losses 
deductible within the provisions of the Revenue Act 
of 1921. This question was not before the state 

court, and it is certainlv doubtful whether that 

• 

court would have assumed jurisdiction to determine 
that question had it been requested so to do. In 
fact, it would appear from Articles 369 and 369(a), 
Title 16. Texas Civil Statutes (Acts of 1905. S. S.). 
set forth on pages 4 and 5 of petitioner’s brief, that 
the proceeding before the state court was ex parte 
and “without the necessity of judicial ascertain¬ 
ment/' 

From the above it is quite clear that the matter 
is not res judicata, for the reason that the parties 
before the state court are not the same; also, be¬ 
cause the issue was not the same. In addition 
thereto, the Federal tribunal is not. because of Sec¬ 
tions 905 and 906. Revised Statutes, bound bv a 
state tribunal's construction of a Federal statute 
where the parties and the issue presented are not 
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the same. Williams v. United States, 22 C. Cls. 116, 
affirmed, 137 U. S. 113, 135-136; West Virginia- v. 
United States, 45 0. Cls. 576, 600. In v. 

Commissioner, 43 F. (2d) 881 (C. C. A. 5th), t!lie 
court said (p. 883) : | 

i 

Are the purposes of the trust exclusively 
charitable l It is urged that thev are clearlv 
so under the statutes of Georgia defining 
charities. Park's Code, § 4605, and have bejen 
held to be such bv decree in a bill for dirtc- 
tion filed bv the executors of Fagan's will 
against the trustees. The Georgia statute 
and the decree are material to establish the 
effectiveness of the trust which depends upon 
state law. The Revenue Act did not intend 
to except trusts which could not lawfuTv 
take effect, but onlv those which can and do 
become operative. But the decree involved 
no question under the Revenue Laws of the 
United States, and the United States, were 
not parties to it. Touching the present 
question, therefore, it is of no force as an ad¬ 
judication or as authority. As to the (Jeorgia 
statute, while Congress may so legislate as to 
refer to the peculiar laws of the several 
states, or even adopt them, as in the case of 
the Conformin' Statute or of homesteads in 
bankruptcy, ordinarily descriptive terms 
used in the acts are not to be interpreted by 
local state standards, but are to have a geo- 

4 I 

eral and uniform interpretation throughout 
the country. TUm-.s v. Wiener, 279 U. S. 333, 
49 S. Ct. 337, 73 L. Ed. 720: ('<dhoun Co. v. 


Ajax Co., 182 U. S. 499, 505, 21 S. Ct. 885, 
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45 L. Ed. 1200. The Georgia statutes are 
helpful in determining what is meant by the 
word “charitable’’ onlv insofar as they 
contribute to the general understanding 
throughout the United States. 


The instant ease differs from People':s Trust Co. 
v. Cnihcl Stott s. 22, (2d) (C. C. A. 1st), and kin¬ 
dred cas,es eited by the petitioner, in that the Com¬ 
missioner of Internal Revenue is not claiming anv 
property held by the Banking Commissioner of 
Texas. See Allen v. United Staffs. 285 Fed. 078 
(C. C. A. 1st). Before the Board, the Commis¬ 
sioner of Internal Revenue admitted no deficiency. 


and the proceeding merely involved petitioner's 
claim that he was entitled to recover from the 
United States an overpayment of tax. We have 
been unable to find any authority for the petition¬ 
er's contention that lie can decide whether or not 
the United States is indebted to him. It is sub¬ 
mitted that the evidence was properly excluded; 
and that in no event is its exclusion prejudicial 


error. 


CONCLUSION 


In view of the foregoing, the decision of the 
Board of Tax Appeals should be affirmed. 
Respectfully, 

Frank J. Wideman. 


Assistant Attorney General. 
Sew all Key, 

A. F. Prescott, 

Special Assistants to the Attorney General. 
January, 1935. 


APPENDIX 


Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 234. (a) That in computing the lief 
income of a corporation subject to the tax 
imposed by section 230 there shall be allowed 
as deductions: 

* * * * * 

(4) Losses sustained during the taxable 
vear and not compensated for by insurance 
or otherwise; unless, in order to clearly re¬ 
flect tlie income, the loss should in the 
opinion of the < Commissioner bo accounted 
for as of a different period. Xo deduction 
shall bo allowed for anv loss claimed to hake 
been sustained in any sale or other disposi¬ 
tion of shares of stock or securities made 
after the passage of this Act where it ap¬ 
pears that within thirty days before or after 
the date of such sale or other disposition the 
taxpayer has acquired (otherwise than by 
bequest or inheritance) substantially identi¬ 
cal property, and the property so acquired is 
held by the taxpayer for any period after 
such sale or other disposition, unless such 
claim is made by a dealer in stock or securi¬ 
ties and with respect to a transaction made 
in the ordinary course of its business. If 
such acquisition is to the extent of part only 
of substantially identical property, then only 
a proportionate 4 part of the loss shall be dis¬ 
allowed. In case of losses arising from de¬ 
struction of or damage to property, where 
the property so destroyed or damaged was 
acquired before iMarch 1, 1913, the deduction 

( 21 ) 
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shall be computed upon the basis of its fair 
market price or value as of March 1, 1913; 

(5) Debts ascertained to be worthless and 
charged off within the taxable year (or in the 
discretion of the Commissioner, a reasonable 
addition to a reserve* for bad debts) ; and 
when satisfied that a debt is recoverable only 
in part, the* Commissioner may allow such 
debt to be charged off in part; 

Regulations (13. promulgated under the Revenue 
Act of 1921: 

Art. 141. Losses .— Losses sustained dur¬ 
ing the taxable year and not compensated for 
by insurance or otherwise are fully deduct¬ 
ible (except by nonresident aliens) if ( a) 
incurred in a taxpayer's trade or business, 
or (M incurred in any transaction entered 
into for profit, or (r) arising from tires, 
storms, shipwreck, or other casualty, or 
theft. They must usually be evidenced by 
closed and completed transactions. In the 
case of tile sale of assets the loss will be the 
difference between the cost thereof, less de¬ 
preciation sustained and allowable as a de¬ 
duction in computing net income, and the 
price at which sold or disposed of. See ar¬ 
ticle 1561. However, tin* loss which is de¬ 
ductible in the case where such property was 
acquired before March 1, 1913. and where its 
fair market value on that date was less than 
tliei cost thereof, is the difference between 
such value (less depreciation) and the price 
at which sold or disposed of. No loss is rec¬ 
ognized in the case of property sold at less 
than cost minus depreciation but for more 
than- its fair market value as of March 1, 
1913, or for more than cost but less than the 
fair market value as of March 1, 1913. See 
section 202 of the statute and articles 39—46 
and 1561. When loss is claimed through the 

V J 
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destruction of property hv tire, flood, ior 
other casualty, the amount deductible v\i\] 
be the difference between the cost of the 
property, less proper adjustment for depre¬ 
ciation, and the salvage value thereof, iln 
the case of property acquired before March 
1, 1913. however, the deductible loss is the 
difference between the fair market value ]of 
the property as of that date, less proper ad¬ 
justment for depreciation, and the salvage 
value thereof. In any event the loss should 

be reduced bv the amount of am* insurance 

• • 

or other compensation received. See arti¬ 
cles 49 and 261— 263. A loss on the sale of 
residential property is not deductible unless 
the* property was purchased or constructed 
by tin* taxpayer with a view to its subsequent 
sale for pecuniary profit. Where a person 
gives away property, <>r is divested thereof 
by death, no realization of loss results theije- 
from. 

Art. 142. Voluntary mu oral of buiLJ- 
iiitfi s*.—Loss due to the voluntary removal or 
demolition of old buildings, the scrapping of 
old machinery, equipment, etc., incident to 
renewals and replacements will be deduc¬ 
tible from cross income in a sum represent¬ 
ing the difference between the cost of sudli 
property demolished or scrapped and tfle 
amount of depreciation sustained with re¬ 
spect to the property prior to its demolition 
or scrapping, and allowable as a deduction 
in computing net income. When a tax- 
paver 1 >uvs real estate upon which is located 
a building which he proceeds to raze witji 
a view to erecting thereon another building, 
it will be considered that the taxpayer has 
sustained no deductible loss by reason c^f 
the demolition of tin* old building, and n^> 
deductible expense on account of the coejt 
of such removal, the value of the real c*4- 
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Tate. exclusive of old improvements, being: 
presumably equal to the purchase price of 
the land and building; plus the cost of re¬ 
moving; the useless building. 

Airr. 143. Loss of useful vahtc. — When, 
through some change in business conditions, 
the usefulness in the business of some or all 
of the capital assets is suddenly terminated, 
so that tlie taxpaver discontinues the busi- 
ness or discards such assets permanently 
from use in such business, lie mav claim as a 
loss for the year in which he takes such ac¬ 
tion the difference between the cost. or. if 
acquired prior to March 1. 1913, fair market 
price or value as of that date of any assets 
so discarded (less any depreciation sus¬ 
tained and allowable as a deduction in com¬ 
peting net income) and its salvage value re¬ 
maining. This exception to the rule requir¬ 
ing a sale* or other disposition of property 
in order to establish a loss requires proof 
of some unforeseen cause bv reason of which 
the* property has been prematurely dis¬ 
carded. as. for example, where an increase 
in the cost of or other change in the manu- 
facture of any product makes it necessary 
to abandon such manufacture, to which 
special machinery is exclusively devoted, or 
whore new legislation direetlv or indirectlv 
nijakes the continued profitable use of the 
property impossible. This exception does 
not extend to a case where the useful life of 


property terminates solely as a result of 
those gradual processes for which deprecia¬ 
tion allowances are authorized. It does not 
apply to inventories or to other than capital 
assets. The exception applies to buildings 
onlv when tliev are permanentlv abandoned 
or permanentlv devoted to a radicallv differ- 
ent use. and to macliinerv onlv when its use 
as such is permanently abandoned. Anv 




loss to be deductible under this exception 
must be charged off on the books and fhllv 

< i 

explained in returns of income. But jsee 

articles 181—189. j 

Art. 144 . Sh n ul:u<)( in value of stocks .— 
A person possessing stock of a corporation 
cannot deduct from gross income anv 

». I « 

amount claimed as a loss merely on account 
of shrinkage in value of such stock through 
fluctuation of the market or otherwise. The 

loss allowable in such cases is that actually 

• 

suffered when the stock is disposed of. See, 
however, article 154. However, if stock of 
a corporation becomes worthless, its cost or 
other basis determined under section b()2 
may be deducted by the owner in the taxable 
rear in which the stock became worthless, 
provided a satisfactory showing of its worth¬ 
lessness be made, as in the case of bad debts. 
Where banks or other corporations which 
are subject to supervision by Federal au¬ 
thorities (or by State authorities maintain¬ 
ing substantially equivalent standards) in 
obedience 4 to the specific orders or general 
policy of such supervisory officers charge <l>ff 
stock as worthless or write it down to a nom¬ 
inal value, such stock shall, in the abseniec 
of affirmative evidence clearly establishing 
the contrary, be presumed for income-tax 
purposes to be 4 worthless. See article 151. 
For dealers in securities, see article 1585. 

Art. 151. Bad debts. — Bad debts mav be 

•/ 

treated in either of two ways—(1) by a de¬ 
duction from income in respect of debts as¬ 
certained to be worthless in whole or in part, 
or (2) by a deduction from income of an ad¬ 
dition to a reserve for bad debts. For the 
year 1921 taxpayers may. regardless of their 
previous practice, elect either of these t\vo 
methods and will be required to continue tl(ie 
use in later Years of the method so elected 
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unless permission to change to the other 
method is granted bv the Commissioner. 

! Where all the surrounding and attending 
circumstances indicate that a debt is worth¬ 
less. either wholly or in part, the amount 
which is worthless and charged off or 
written down to a nominal amount on the 
books of the taxpayer shall be allowed as a 
deduction in computing net income. There 
should accompany the return a statement 
showing the propriety of any deduction 
claimed for bad debts. No deduction shall 
be allowed for the part of a debt ascertained 
to be worthless and charged off prior to 
Januarv 1. 1921, unless and until the debt is 
ascertained to be totallv worthless and is 

finallv charged off or is charged down to a 
• ~ * 

nominal amount, or the loss is determined 
in some other manner by a closed and com¬ 
pleted transaction. Before a taxpayer may 
charge off and deduct a debt in part, he 
must ascertain and be able to demonstrate, 
with a reasonable degree of certainty, the 

V • 

amount thereof which is uncollectible. Any 
amount subsequently received on account of 
a bad debt or on account of a part of such 
debt previously charged off. and allowed 
as a deduction for income-tax purposes, 
must be included in gross income for the 
taxable Year in which received. In deter- 
mining whether a debt is worthless m whole 
or in part the Commissioner will consider 
all pertinent evidence, including the value 
of the collateral, if any. securing the debt 
and the financial condition of the debtor. 
Partial deductions will be allowed with re¬ 


spect to specified debts only. 

Where the surrounding circumstances in¬ 
dicate that a debt is worthless and uncol¬ 
lectible and that legal action to enforce pay¬ 
ment would in all probability not result in 





the satisfaction of execution on a judgment, 
a showing of these facts will be sufficient 
evidence of the worthlessness of the debt for 
the purpose of deduction. Bankruptcy is 
generally an indication of the worthlessness 
of at least a part of an unsecured and ljin- 
preferred debt. Actual determination j of 
worthlessness in bankruptcy cases is soiiie- 
tinies possible before and at other times only 
when a settlement in bankruptcy shall have 
been had. Where a taxpayer ascertained a 
debt to be worthless and charged it off in one 
year, the mere fact that bankruptcy pro¬ 
ceedings instituted against the debtor i|ire 
terminated in a later year, confirming t|he 
conclusion that the debt is worthless, will not 
authorize shifting* the deduction to such later 
year. In the case of debts existing prior to 

March 1, 191b, only their value on that date 

•/ 

may be deducted upon subsequently ascer¬ 
taining them to be worthless. See article 
bl. If a taxpayer computes his income upon 
the basis of valuing his notes or accounts re¬ 
ceivable at their fair market value when re¬ 
ceived. which may be less than their face 
value, the amount deductible for bad debts 
in anv case is limited to such original 
valuation. 

Where banks or other corporations which 
are subject to supervision by Federal au¬ 
thorities (or by State authorities maintain¬ 
ing substantially equivalent standards) in 
obedience to the specific orders, or in ac¬ 
cordance with the general policy of su(*h 
supervisory officers, charge off debts In 
whole or in part such debts shall, in tbe 
absence 1 of affirmative evidence elearlv els- 
tablishing the contrary, be presumed, for 
income-tax purposes, to be worthless or re¬ 
coverable only in part, as the case may be. | 
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Art. 152. Exampics of bad debts .— 
Worthless debts arising from unpaid wages, 
salaries, rents. and similar items of taxable 
income will not be allowed as a deduction 
unless the income such items represent has 
been included in the return of income for 
the year in which the deduction as a bad debt 
is sought to bo made or in a previous year. 
Onlv the difference between the amount re- 
reived in distribution of the assets of a bank¬ 
rupt and the amount of the claim may be 
deducted as a bad debt. The difference be¬ 
tween the amount received by a creditor of 
a decedent in distribution of the assets of 
the decedent's estate and the amount of his 
claim may be considered a worthless debt. 
A purchaser of accounts receivable which 
cannot be collected and are consequently 
charged off the books as bad debts is entitled 
to deduct them, the amount of deduction to 
be based upon the price he paid for them 
and not upon their face value. 

Art. 153. V ucolleetible deficiency upon 
sole of mortgaged or pledged property .— 
Where mortgaged or pledged property is 
lawfully sold (whether to the creditor or 
other purchaser) for less than the amount 
of the debt, and the mortgagee or pledgee 
ascertains that the portion of the indebted¬ 
ness remaining unsatisfied after such sale 

* 

is whollv or oartiallv uncollectible, and 

• A • 

charges it off, he mav deduct such amount as 
a bad debt for the taxable year in which it is 
ascertained to be wholly or partially worth¬ 
less and charged off. Where a taxpayer 
buys in mortgaged or pledged property for 
the amount of the debt, no deduction shall be 


allowed for any part of the debt. Gain or 
loss is realized when the property bought in 
is sold or disposed of. 
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Accrued interest may be included as pajrt 
of the deduction only when it lias previously 
been returned as income. 

Art. 154. Worthier. s* securities .—Where 
bonds purchased before March 1, 19]3, de¬ 
preciated in value between the date of pur¬ 
chase and that date, and were in a later yejtr 
ascertained to be worthless and charged o:% 
the owner is entitled to a deduction in that 
year equal to the value of the bonds on 
March 1, 1913. Bonds purchased since Fe )- 
ruarv 28,1913, when ascertained to be worth- 
less, mav be treated as bad debts to the 
amount actually paid for them. Bonds of 
an insolvent corporation secured only by a 
mortgage from which on foreclosure nothing 
is realized for the bondholders are regarded 
as ascertained to be worthless not later thajn 
the year of the foreclosure sale, and no de¬ 
duction for a bad debt is allowable in com¬ 
puting a bondholder's income for a subse¬ 
quent year. To authorize a deduction for a 
bad debt on account of notes held prior to 
March 1, 1913, their value on that date must 
be established. See article 144. ; 

A taxpayer (other than a dealer in se¬ 
curities) possessing debts evidenced bV 
bonds or other similar obligations cannot 
deduct from gross income anv amount 

merely on account of market fluctuation. 
* 

Where a taxpayer ascertains, however, that 
due, for instance, to the financial condition 
of the debtor, or conditions other than mar¬ 
ket fluctuation, he will recover upon matur¬ 
ity none or only a part of the debt evidenced 
by the bonds or other similar obligations and 
is able to so demonstrate to the satisfaction 
of the Commissioner, he may deduct in comi 
puting net income the uncollectible part oi 
the debt evidenced by the bonds or other 
similar obligations. 
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